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MORNING SESSION 


PRESIDENT BLANCHARD: We shall now proceed to the program for 
the morning. We have reports from two committees. The first report 
is that of the Committee on Standards and Topics for Courses in Insur- 
ance, of which Dr. H. J. Loman is Chairman. I talked with him over 
the telephone before coming here and learned that he was ill and had 
written his report under great difficulties. This is a subject which I 
personally have very much at heart, and on which I hope this Association 
can do a good deal—toward standardization, not in the dictatorial sense, 
but in the suggestive sense. Professor Partington of the State University 
of Iowa, who is a member of the Committee, is here and will read the 
report in Dr. Loman’s stead—Professor Partington. 


REPORT OF THE COMMITTEE ON STANDARDS AND 
TOPICS FOR COURSES IN INSURANCE 


SCOPE OF REPORT 

At this time no attempt will be made to propose minimum standards 
and topics for all kinds of insurance courses. In fact it may seem 
overly ambitious to make suggestions for anything beyond a general 
survey course. On the other hand, if proposals are made for several 
courses, there may be a better opportunity for the laws of probability 
to render assistance in obtaining some agreement on at least one course. 
This would serve as a beginning. Therefore the proposals will cover 
the four kinds of courses most commonly offered; namely, a General 
Survey course, a Life Insurance course, a Property Insurance course, 
and a Casualty course. 

The statement regarding the frequency of occurrence of these courses 
is based on the recent study of insurance instruction made by the Ameri- 
can College of Life Underwriters which reports 104 Survey, 74 Life 
Insurance, 41 Property, and 19 Casualty courses given in American 
Colleges and Universities. There are many miscellaneous courses of 
importance in certain institutions and there has been a definite increase 
in Social Insurance offerings, but it seems desirable to limit the present 
discussion to four courses. 


OBJECTIVES OF COURSES 


No doubt precise standards can be defined better if one is certain of 
the objectives of the courses. This was not one of the tasks assigned to 
the committee, but at least a general statement of objectives is an 
important prerequisite to the establishment of standards and topics. 
Therefore the Survey course has been outlined with the hope it will 
serve two purposes: (1) acquaint the general business student with the 
subject of insurance, and (2) provide a foundation course for any of 
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the specialized fields of insurance. For the specific courses in Life, 
Property, and Casualty Insurance it has been assumed they are intended 
primarily for the student who is majoring in insurance. 

On account of the difference of opinion between the various members 
of the Association concerning the proper method of teaching a survey 
course, a brief statement of the proposed topical outline for this course is 
in order at this point. To achieve the objectives set forth above, it is 
necessary to indicate the minimum of insurance knowledge which a 
student should obtain. The topics have been listed with this thought 
in mind and there has been no intention of determining method of pre- 
sentation even if the sequential arrangement is suggestive. 


HOURS OF INSTRUCTION AND SEMESTER CREDITS 


Abbreviated and sketchy insurance courses should be discouraged. 
Probably a prescribed minimum number of class hours is the best control 
over this problem . At the same time the minimum should not be set so 
high that only a few institutions could qualify. As a guide to a reason- 
able requirement the study of insurance instruction previously mentioned 
was examined. This revealed that in 98 colleges and universities there 
were 104 Survey courses with their modal class hours from 51 to 60. 
Sixty institutions offered 74 courses in Life Insurance and 63 of these 
were given for more than 30 hours. Forty-seven institutions reported 
76 Property and Casualty courses divided as follows: 41 Property, 16 
Property and Casualty, and 19 Casualty. Of the 76 courses, 65 were 
given more than 30 hours. 

In view of these figures, it is reasonable to set a minimum of three 
hours per week for one semester, or not less than 45 hours of class-room 
instruction for the Survey course, with a value of three semester credits. 
For each of the specialized courses, the minimum should be two hours 
per week for one semester, or not less than 30 hours of class-room work 
—value, two semester credits. The specialized courses have been set up 
on the assumption that the Survey course will be a prerequisite. In the 
event there is no prerequisite, the specialized courses should have the 
same minimum time requirement as the Survey course; namely, three 
hours per week for one semester, or not less than 45 hours. Although 
the topical outlines have been prepared with the same assumption, the 
alternate proposals near the end of the report indicate the changes that 
are necessary if a specialized course is to be given without a prerequisite. 


OTHER STANDARDS OF INSTRUCTION 


Other minimum standards of instruction which seem advisable are 
as follows: (1) not more than 50% of the class work should consist of 
lectures ; (2) assignments for preparation outside of class should average 
approximately two hours for every one hour in class ; (3) there should be 
not less than two one-hour written examinations in one semester ; and 
(4) there should be a final written examination for three hours. 
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TOPICAL OUTLINES 
We can turn now to the topics for each of the four courses for which 
standards are being proposed. And please keep in mind the fact that 
they are topics only and not proposals for methods of instruction. The 
courses have been arranged in the following order: I Survey or General 
Insurance course, II Life Insurance, III Property Insurance, and 
IV Casualty Insurance. Their specific contents are: 


I. GENERAL on Survey Course in INSURANCE 


1. Nature and Extent of Risk in Economic Life 
Character of losses 
Extent of various kinds of loss 
2. Methods of Handling Risk 
Including loss prevention 
3. The Nature and History of the Insurance Business 
Mathematical basis of insurance 
Insurable types of risk 
Organization of the insurance business 
Divisions of the field 
Life, Fire and Marine, and Casualty 
Agents and brokers 
Types of Carriers 
Private and State 
Insurance Contracts 
Common characteristics 
Legal characteristics 
Specific contracts and their uses 
Fire, Marine, Miscellaneous property, Life insurance, Disability, 
Liability, Workmen’s Compensation 
Rate-Making 
Reserves 
Reinsurance 
Financial Statements 
Government Regulation 
11. Economic Services of Insurance 


4. 


y 


SP PY 


II. Lire InsurANCE 
Types of Policies 
Uses 
Of life insurance in general 
Of specific policies 
3. Premium Calculation 
Construction of mortality table 
Natural premium 
Level premium. 
Assessment plan 
4. The Reserve 
Size, importance and legal requirements 
Terms of the Policy 
Standard provisions 
Interpretation of various clauses 
6. Settlement Options and Life Insurance Trusts 


» » 


yu 








10. 
It. 
12. 
13. 
14. 
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II. 
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. Surplus and Dividends 


Participating and non-participating policies 
Sources of surplus 
Net cost { 
Dividend options 
Disability and Double Indemnity Insurance 
Legal Aspects of Life Insurance Contracts 
Insurable interest 
Beneficiary 
Assignment 
Selection of Risks 
Group Insurance 
Industrial Insurance 
Fraternal Insurance 
Company Organization 
Internal 
Field force 


. Investment and Financial Characteristics of Life Insurance Companies 


Analysis of company statement 


III. Property INSURANCE 


. Analysis of Fire Insurance Contract 


The standard provisions 
Legal interpretation 


. Endorsements 


Including coinsurance and mortgagee clause 


. Consequential Loss Coverages 


Use and occupancy insurance, etc. 
Loss Adjustments 


. Rate-Making 

. Reserves 

. Underwriters Associations 
. Fire Prevention 


Investment and Financial Characteristics of Fire and Marine Companies 
Analysis of company statement 


. Miscellaneous Property Lines 


Windstorm and tornado, sprinkler leakage, etc. 
Marine Insurance 

Types of policies 

Policy analysis 

Types of losses 


. Inland Marine Insurance 


Parcel post, registered mail, tourist baggage, etc. 


IV. Casuatty INSURANCE 


Legal Basis of Third Party Insurance 
Employer’s Liability 


. Workmen’s Compensation 


Public Liability and Property Damage (other than automobile) 


. Automobile Insurance 


Aviation 


. Accident and Health Insurance 
. Theft Coverages 


Plate Glass 


. Credit Insurance 
. Bonding 
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12. Miscellaneous Casualty Coverages 
13. Rate-Making 
14. Reserves 
15. Loss Prevention 
Especially in workmen’s compensation and automobile liability. 
16. Investment and Financial Characteristics of Casualty Companies 
Analysis of company statement 


ALTERNATE PROPOSALS 


As mentioned previously the specialized courses have been set up 
for a minimum of 30 hours and have the Survey course as a prerequisite. 
If the Survey course is not a prerequisite, the specialized courses should 
be for a minimum of 45 hours and the principal topics to be added in 
this event are: 

1. The Nature of Risk. 

2. Methods of Handling Risk. 

3. History and Nature of Insurance Business. 

4. Mathematical Basis of Insurance. 

5. Agency and Brokerage. 

6. Types of Carriers. 

7. Reinsurance. 

8. Government Regulation. 

9. Economic Services of Insurance. 

The proposed topics should not be regarded as absolutely inflexible 
and some alternative additions and omissions will be suggested: 1. Auto- 
mobile Insurance might be included in the Property course, although it 
is difficult to weave the liability coverage into such a course. 2. Bonding 
could be included in Property Insurance or it could be excluded from all 
courses without great harm. 3. Aviation and Credit Insurance could be 
included in Miscellaneous Casualty Coverages. 4. Title Insurance might 
be included in the Property course, although its omission was not an 
accident. 5. Perhaps Social Insurance should be added to the Survey 
course—certainly it must be mentioned in connection with Workmen’s 
Compensation Insurance. 6. Company Organization and Underwriting 
are likely additions to the Casualty and Property Insurance courses. 


MISCELLANEOUS COMMENTS 

Other features call for a few comments: 

1. Sub-headings could be expanded materially, but the suggested 
outlines are purposely in skeleton form. 

2. Many of the sub-headings could be transferred, e.g., the Assess- 
ment Plan of Life Premiums is under Premium Calculation in the Life 
Insurance course, and many teachers find it effective to treat the subject 
of Assessment Life Insurance separately, near the beginning of the 
course. 

3. Even when Types of Carriers has been covered in a prerequisite 
course it is necessary to include, in the specialized Property course, the 
particular importance of Factory Mutuals and Farm Mutuals, and in 
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the Casualty course the importance of State Funds to the subject of 
Workmen’s Compensation Insurance. 

4. Special Reinsurance arrangements should be included in each of 
the specialized courses. 

5. Rate-Making as a topic in the Casualty course is an excellent 
illustration of something the student should know, but in many cases, 
most effective results can be obtained if rating is included with the dis- 
cussion of the specific coverages. 

6. No special merit is claimed for the topical sequence nor is the 
numbering of the topics any indication of the relative time to be spent 
on them. For instance, in the Property Insurance course, topic No. 1 
entitled Analysis of the Fire Insurance Contract obviously will take much 
more time than topic No. 6 dealing with Reserves. 

7. Perhaps standards for the combined Property and Casualty course 
would be of as much service as standards for the Casualty course, but 
also more difficult to agree upon. 

The foregoing comments are an incomplete list of the defects of these 
proposals as well as an indication of some of the insurmountable prob- 
lems in establishing rigid standards. However, it is to be hoped that they 
can be used as the basis for discussion leading to high instructional 
standards and some degree of uniformity in the knowledge expected of 
one who has studied insurance at a college or university. 

Discussion 

PRESIDENT BLANCHARD: We are extremely fortunate today in 
having with us for the first time one of our honorary members, one of 
the seven persons in foreign countries whom we elected two years ago 
and whose acceptance of membership was an honor to us. I refer to 
Dr. Alfred Manes, formerly of the University of Berlin, now at the 
University of Indiana, and at various times at many universities through- 
out the world, and whom most of you know particularly as the founder 
and head for years of the German Association for the Study of Insur- 
ance Science. I have suggested to Dr. Manes, who has kindly consented 
to discuss this paper, that he take a little longer than the usual time for 
discussion in order that we may benefit by his views on the subject. 
Like the other discussers, he received the report only after considerable 
delay on account of Dr. Loman’s illness. I now introduce Dr. Manes. 
(Applause. ) 

Mr. Manes: First of all, I want to renew my thanks to all of you 
who have unanimously honored me three years ago by electing me one 
of the first honorary members of this Association. Little can you realize 
just how much this has meant to me in the immediate past and what it 
means to me today. Three years of useful and most interesting work 
outside of Europe, in three South American states, have passed since 
then, and today I am happy and proud to be in your midst—at least until 
June, 1937—in the United States. 
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I hope that I may soon have the opportunity to prove my gratitude 
to the United States and her scientists. I am eager to promote in this 
“country of insurance par excellence” the science and teaching of insur- 
ance to which I have devoted my life. 

My report today reminds me of my first speech in this country on 
the same subject—33 years ago—as secretary of the Fourth International 
Congress of Actuaries held in New York City in 1903. 

I intended to give you very detailed impressions, but the fact that 
Professor Loman’s Committee Report did not reach me in time, because 
of his illness, compels me to limit myself to a few remarks. Perhaps I 
shall expose my other ideas in an article which I shall forward to the 
members. I had only a few hours to study the Report of the Committee. 
Therefore I must apologize if I should digress a little from my subject 
in the course of this discussion. 

The nature of all courses deperds, on the one side, upon the knowl- 
edge of the teacher and on the level of the students and, on the other, 
upon the purpose they pursue. Uniform plans of teaching may be 
useful, but in order that they may be applied, we require a homogeneous 
standard of teachers and students. Both seldom occur. If these 
premises lack, plans are bound to remain on paper only. As far as I 
can see, vast differences exist between the various schools and colleges. 
However, in any case, a Survey Course in Insurance—in my opinion the 
most important—should be given everywhere and must be attended by 
all students of economics or business administration. 

Without any doubt, the four courses proposed by the Committee 
cover the traditional university schedule. However, who could claim 
that tradition is always identical with system or logic? Nothing of what 
is proposed in the rather concentrated plans of the Committee could be 
omitted. The few suggestions which I have to make refer to the order 
in which the subjects should be dealt with in my opinion. 

But before I speak on this matter I hope you will allow me, as Doctor 
of Law, to make one observation. What surprises me most is the 
predominance which the non-jurist insurance teachers grant to the 
jurists who, on the whole, ignore the economists. Almost without 
exception, the economists adopt a purely juridical definition of insurance, 
which calls insurance of all kinds a “contract.” But can we say that 
compulsory social insurance is based on a mtract? A contract is a 
purely juridical institution, while insurance is first and foremost an 
economic phenomenon. Therefore an econc mic definition is necessary 
and I may quote for those who may not know my books, my definition 
which in the past three decades was adopted by authors of many nation- 
alities: “Insurance is the mutual coverage of accidental, computable, 
financial needs of numerous economic units running the same risk.” 

The dependency upon the jurists, which in my opinion is not neces- 
sary and not useful either for the economists or for the jurists, is 
apparent also from the obsolete and confusing classification of life, fire 
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and marine and casualty insurance, imposed by the legislators ; the defi- 
nition “casualty insurance” not being known in any other country. It 
follows automatically from the above remarks that the economic services 
of insurance must not be dealt with in the last, but rather in the first 


place. 

For pedagogical reasons it is necessary in my opinion to give the 
students a correct economic definition of insurance right at the begin- 
ning of the course. 

I suggest this also because many American textbooks on economics 
bring hardly anything or only very little on insurance. This is all the 
more surprising, as there is no other country in the world where insur- 
ance plays such an important part in the economic life of the nation as 
in the United States. 

In this connection let me tell you that, from an educational point of 
view, it would prove of immense stimulus to the students to give them 
from time to time examples from other countries and to quote also 
important foreign works. I know from my short personal experience 
at Indiana University what an impression it made upon the students 
when I told them, for example, that in all the South American states 
together the number of life insurance policies hardly exceeded the 
number of licensed life insurance agents in the United States, namely 
230,000. 

Perhaps you wil! allow me to make another observation: rather 
often, especially in the textbooks of economics, we find that insurance is 
too closely linked with speculation and gambling and the so-called self- 
insurance, although there would seem to be no greater contrast than 
that between these activities and real insurance. This seems to me most 
inappropriate, inasmuch as it tends to prejudice the students against 
insurance. 

In the chapter on the economic importance of insurance, which is one 
of the most valuable parts of the Course, it seems to me necessary to 
deal separately with the importance of insurance to the indiyidual and 
to the economic affairs of the nation from the different angles : the social, 
psychological, financial, and so forth. 

In the same chapter one should discuss the possibilities and limita- 
tions of insurance. Just now this particular question is very important 
for the United States in connection with the problem of unemployment 
and crop insurance, both of which may represent the border-land of 
insurance. Speaking of border-land I should like to recommend in any 
case the inclusion of the general principles of social insurance in the 
Survey Course. 

Like a Janus head, the modern insurance system has two faces: one 
turned toward capital, the other toward labor. The first is designated 
as individual or private insurance, the second as social or workers’ 
insurance. In spite of their differences both come under the main 
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concept : insurance and it is just from this point of view that I gave 
my economic definition. 

For the scientific study of insurance one clear line of thought may be 
taken from this concept. It is necessary to describe social insurance, to 
delve into its peculiarities and to clarify its system by comparison with 
the private insurance method. It is all the more necessary to deal 
with social insurance in a Survey Course, as we find upon close exami- 
nation that only very few of its features have not occurred already in 
the past or, at the present, also in private insurance, such as the system of 
premium calculations, or the use of books or cards, in which insurance 
stamps are pasted, or prevention of losses and the obligation of the 
employers like that of the State to finance this insurance. Without the 
knowledge of social insurance it is impossible to show the superiority of 
private insurance in many directions. If the jurists and economists 
who write on insurance knew as much about social as they know about 
private insurance, the description and valuation of both methods of 
insurance would certainly turn out very different. To draw a sharp line 
between private and social insurance in research work and teaching is 
very harmful in every respect. It may interest you that in the next 
semester I shall give, for instance, a course at Indiana University on 
“Private and social insurance of persons.” 

I should like to communicate to you another experience I made at 
Indiana University which fully confirms my previous experience of 30 
years’ lecturing at various universities : namely that the seminary system 
of small classes, in which the students are encouraged to discuss the 
subject with the professor and to present reports is much more stimu- 
lating and interesting for both students and professor. 

A problem of great value for the future of the teaching of insurance 
in the United States may be a special University degree for insurance 
experts. Such an institution would without any doubt induce many 
students to attend insurance courses. Perhaps you might discuss this 
problem at a future meeting of this Association. 

The Insurance Professor will be held in much greater esteem if he is 
able and willing to go beyond the mere description, often limited to a 
single branch of a particular aspect of it, and do the following: 

(1) systematize, that is: give instead of a more or less exact but 
limited description a comprehensive picture of the subject as a 
whole ; 

(2) to call the practitioners’ attention to certain aspects of the busi- 
ness which he may not know, such as facts, laws, statistics 
from foreign countries apt to be useful for the United States ; 

(3) be the pioneer in promoting new insurance ideas ; 

(4) do real scientific work, objectively and comparatively ; 

(5) prove to the insurance carriers that the professors are the most 
important promoters of insurance business, at least among 
young educated people. E 
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To do this successfully, a centre should be created where professors, 
officials and leading practitioners could meet and discuss all important 
problems. 

The experience of many countries and of many years proves how 
useful such a union would be. And I hope that this goal may be attained 
in a near future. It will certainly further American insurance enor- 
mously. In my opinion the necessity to create highly educated scientific 
people was never more vital in the United States than just now and in 
the near future. There are not at the present time many countries which 
have the possibility to promote pure science and human progress. 

Without any doubt, insurance has not yet reached its peak. I believe 
in an almost unlimited evolution of the old branches of insurance and in 
the emergence of new ones. I further believe in the glorious future of 
the American nation. Therefore it is up to the Americans to take the 
lead and to be the torchbearers of a better future for the theory and 
practice of insurance, as they already are in so many other fields. 

Mr. Nertove: Mr. Chairman and gentlemen: Very seldom do I 
get embarrassed but this morning I am. Partly because the paper that I 
am to discuss is too modest. It is a little difficult to discuss a paper that 
is so modest and indicates that it does not make some very definite 
generalizations. And, secondly, because, as I understand it, the man who 
did the major part of the work is not here to discuss the matter. It is a 
little hard to bear down on a paper under these circumstances. But I 
shall follow, nevertheless, the urge to discuss this as critically as I 
would have if these two factors were not involved. 

In the main, I shall follow the outline of the memorandum. It goes 
without saying that in regard to the first part of the paper, I think it 
would be highly essential if we became less modest and worked out 
something that actually took a definite stand on standards. 

With regard to the second part, relating to objectives, it seems to me 
that objectives and standards are so intertwined that they cannot be 
separated and it is highly essential that we decide what the specific 
purpose of these courses might well be. 

For example, it is one thing to build up a series of courses in insur- 
ance for the purpose of fitting men to go into the insurance field and 
either sell insurance or handle the buying of insurance for large buyers 
of insurance or to do some of the other very important activities that 
are carried on in our insurance world. It is another thing, however, to 
build courses which are supposedly of a generally informative type, to 
stimulate the thinking of students but not necessarily to put them in a 
position so that they can get a job in the insurance world. It goes without 
saying that even the first type should be stimulating. 

Now in regard to the next part of the memorandum, the hours of 
instruction and miscellaneous standards of instruction, coming from an 
institution like the University of Chicago, to use, with Dr. Alfred Manes’ 
permission, a very vulgar phrase, it gave me a “pain in the neck.” We 
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are at the University of Chicago not interested in hours of instruction 
nor in the implied emphasis in those paragraphs on credits. Further- 
more, that 45-hour business that has been suggested leaves us cold on 
other grounds because we are not operating on the semester system, we 
are operating on the quarter system, and we just do not get any more 
than 40 hours in a quarter. Be that as it may, however, I shall not 
attempt to give you a good life insurance salesman’s pep talk on the 
“new deal” at the University of Chicago. But we do feel, I think, as 
Dr. Alfred Manes has indicated in a somewhat slightly different connec- 
tion, that the seminar type of course, with a few students, and informal 
discussion between the students and the alleged professor, without much 
attention to the hours of credits or anything else of that sort, is the ideal 
way of teaching anything. Consequently, I would suggest that when 
this report becomes final, you should at least temper down the emphasis 
on the specific hours and the implied credits. 

Merely for purposes of stimulating discussion, I shall give you an 
alternative outline to the one presented in the memorandum. I do not 
know whether you should call it a topical outline, but it is one that I 
feel has been very useful to us in teaching our insurance courses. It 
reflects a point of view that has got into a textbook as the result of the 
very able and competent work of our friend, Dr. Mowbray. At least I 
think it got into that textbook. We will see later if he disagrees. 

It seems to me that a mere topical outline is likely to be a very useless 
thing aside from the fact that it gives you some little pegs scattered 
around on which you can hang various things. It does not have a point 
of view, it does not give an indication of what the purposes of the 
course are. Now I am very conscious of the fact that the report defi- 
nitely states at the beginning and at the end that it didn’t intend to do 
that. Nevertheless, it seems to me not to do that and then to present a 
topical outline as was presented here is likely to get us only a very short 
distance in any given direction that we want to go. Consequently, I 
would like to suggest this pattern. It is a pattern that emphasizes the 
processes of insurance activities. It is an outline that attempts to study 
what might be called the structure and functioning of institutions. 

Referring now specifically to the general survey course in insurance, 
it might have four headings, under which incidentally all these topics 
presented in the memorandum and perhaps others, particularly those 
connected with social insurance, might be included. 

The first section deals with insurable risks—what they are, what 
their character is and so on. The second part of this outline might be 
called the “Transferring of Risks to Insurance Carriers.” The third is 
the bearing and reduction of risks by insurance carriers, and there 
we cover all of the activities, including the premium determination prob- 
lem, and others that insurance carriers have to handle in actually bearing 
risks and reducing those that have been transferred to them. 
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And the last of, of course, the governmental regulation of insurance 
organizations. In this connection it is essential to include social insur- 
ance as well. 

Now the same pattern might be followed if we agree—and I think 
there are many objections that could be raised to agreeing on this sort of 
outline—that our purpose for these undergraduate general courses might 
be put, as I suggested, of being the study of the structure and function- 
ing of insurance institutions. Consequently it might be suggested we 
follow the same pattern of these four topics under life insurance, under 
property insurance and under other forms of.insurance. I hasten to 
suggest that although this pattern very definitely takes in the survey 
course of all the insurance institutions and activities together, that there 
is a great distinction between life insurance and other forms of insur- 
ance. To my mind there is one essential important distinction. Of course, 
there are many others that you all know about. But the one I have in 
mind is the fact that life insurance institutions are very closely allied, as 
you all know, to our whole capital accumulation process, whereas, the 
other insurance institutions are not as closely allied to that process. All 
you have to do, of course, is to think of the figures of the total assets in 
the life insurance companies in this country as compared to the total 
assets of the companies other than life insurance companies. In eco- 
nomics, of course, there has been a good deal of discussion and study 
connected with what we might call the capital accumulation process. 
Many of the cycle theories of course are being grounded in that sort of 
process. And I think it is essential that if you went into details on this 
pattern that I merely briefly outlined here, that you would make many 
changes in your life insurance course, pointing in the direction of 
giving the student as clear a picture as you can about the fact that life 
insurance institutions in their structure and in their functioning are 
great capital accumulating institutions and to that extent are greatly 
different from others and relate to the rest of the system in a much 
different way than the others do. But aside from that, merely for 
purposes of stimulating discussion, I suggest this alternative pattern 
which has this point of view, that is studying the structure and function- 
ing of insurance institutions. 

Thank you very much. ( Applause.) 

PRESIDENT BLANCHARD: May I mention the pamphlet to which 
reference was made by Dr. Loman, called “College and University 
Courses of Insurance”? This is a valuable survey of all types of insur- 
ance courses offered in colleges and universities in the United States. A 
copy may be secured by addressing the American College of Life Under- 
writers, Northeast Corner of 36th and Walnut Streets, Philadelphia. 

I am very happy that one of our members who has, I believe, not 
before had an opportunity to attend our meetings is here today and will 
continue the discussion of this report. Professor J. B. Winslow of the 
University of Toledo—Professor Winslow. 
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Mr. WINSLOw: In discussing this report I can approach it best by 
attempting to fit it into our own program at the University of Toledo 
which I believe to be representative of many colleges and universities in 
this country. Our school of business, headed by Dean Clair K. Searles, 
is a school of the last seven years and has already grown to an enroll- 
ment of 435 day and 280 evening students, with 227 day and 156 evening 
freshmen this year. As a new college and with such a rapid growth, we 
find ourselves somewhat in a jealous position when we have to ask for 
faculty approval of our requirements since the majority of the faculty 
still belong to the older colleges which are bound to be conservative. 
Hence we must always carefully consider two points of view: 

1. In our own college: (A) What I, as an individual professor, 
think should constitute required courses for professional training; 
(B) How my total required hours, added to those of my colleagues in 
the department, are related to the possible hours available in a four-year 
course of undergraduate work. - 

2. We are constantly talking Education in general in terms of a 
broader and more liberal education for all professional people, and as a 
result of this trend, coupled with certain courses required to satisfy 
the conservative members, not in our department, we find a four-year 
curriculum made up with few chances for election. 

With this brief outline of actual conditions, one readily notes that 
insurance, an admitted new course in the field of business teaching, must 
be in the main an elective course. The problem, in this discussion now 
becomes, how can we attain maximum teaching in the insurance field. 
It seems to me that we should consider two groups: 

1. Those schools having facilities to offer and encourage majors in 
insurance. 

2. Those schools, like our own, which for the present are primarily 
interested in giving all insurance instruction possible in the few elective 
hours available and to as many as possible. 

I think that it follows that the “General Survey” course outlined will 
be more specific for the first group and much more comprehensive for 
the second group. In fact, I agree with the outline of our committee, 
if applied to my first group. I would retain the present outline for the 
second group and expand part five of the report, which now includes 
seven divisions : to include more topics that the student going into busi- 
ness is going to actually meet. I know that he will not be able to contact 
them in detail but I recognize his need for a general knowledge of such 
topics as automobile, title, surety, etc., in addition to those suggested. 

I am also very much concerned with this general group to acquaint 
them with the so-called Social Insurance problems where Workmen’s 
Compensation is already included in the report. 

I think that with a little less detail offered in divisions other than part 
five for the General group we would find time to offer much general and 
valuable information as to the nature and practical workings of the 
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several topics outlined in “part five” and including the other suggested 
topics. I concur with the report that three hours for each week should 
be a minimum for such a study. I note in a study of the report of the 
American College of Life Underwriters that the “General Survey” 
course is, in only a very few instances, required. To introduce it as a 
required subject, is not going to be an easy task nor a problem that can 
be solved over night. 

At this point let me tell you how we have been interesting our student 
body, in insurance, for several years. Early in the formation of our 
School of Business, at least six hours of Mathematics were required, 
two hours in necessary tool study and four hours of Mathematics of 
Finance and Insurance, with one-fourth of the course given to an 
elementary study of Life Insurance Mathematics. This course has 
done more to popularize insurance and make it desirable for many to 
elect further study in this field than any other means that we might 
have used to focus attention on the need for insurance knowledge. As 
stated, all business students must take the course and experience shows 
that 20 per cent of our enrollment in this course are elective people 
from the Engineering, Law and Arts Colleges. I believe this is a 
barometer indicating that we can expect an increasing enrollment in 
a “General Survey” course from other colleges. We find this four hour 
course very desirable as compared to a three-hour with no insurance 
instruction. If we ever reach the point that a “General Survey” course 
becomes required, I shall favor the three hours in Mathematics of 
Finance to be required and a special course following of three hours in 
Life Insurance Mathematics to be elective. Statistics verifies my previous 
statement that insurance courses will be popular, with a slight sugges- 
tion to aid them in choice when 60 per cent of our present senior class 
have already elected at least one insurance course. Naturally, my 
remarks may be in the direction indicated, somewhat biased since I 
majored in Acturial Mathematics and have taught three to five sections 
per year of the four-hour course mentioned for the past several years. 
If this work, which I feel has made a real contribution to insurance 
education, can be counted even in part, in the field of insurance, I can be 
considered as being a full-time insurance instructor. 

I admit that Life Insurance may be a specific course along with 
Property and Casualty Insurance especially for the first group of Uni- 
versities mentioned. However for my second group of schools, I have 
always regarded Life Insurance as having wonderful possibilities and to 
be desired by large groups as a general course as compared to Property 
and Casualty Insurance. If we consider the newer definition of needs 
in Life Insurance as three fold, (1) premature death, (2) living death, 
(3) living too long, we will have sufficient material for a two-hour 
course for one semester. The outline given by the committee for the 
specific course of Life Insurance will serve well as a skeleton plan in 
our general course to answer part 1, premature death, and partially 
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2, living death. This leaves the skeleton to be expanded in a more 
extended discussion of “living death” and one to include “living too 
long.” Probably, it would be well to include our Social Insurance topics 
in this course. From an economic and social viewpoint, the student will 
have a greater need for personal information, somewhat more in detail, 
than he will ever need in the Property and Casualty Insurance fields 
unless he wishes to specialize in same. 

I have never taught specific courses in Property and Casualty hence 
would not wish to discuss them, only as I have used them indirectly in 
my previous discussion. 


In conclusion, I am very much in accord with the report of the com- 
mittee as they stated their purposes. I have carried the idea all the 
way through my discussion that we have need to think in terms of two 
distinct fields of insurance teaching, namely, (1) schools offering 
majors in insurance intended for professional and technical people in 
the special field as well as teachers of same and (2) schools training the 
masses in needed insurance information. For the present I am also of 
the opinion that we should favor two generalized courses for my second 
classification of schools. 


Discussion from the Floor 


Mr. Mowsray: Mr. Chairman and fellow members: I did not see 
this report until I came into the room, so I am afraid my discussion, like 
some of the others, will not be very specifically directed to the report. 

I guess all of us are influenced more or less by our own local sur- 
roundings. And perhaps in some respects the situation at the University 
of California is different from the situation anywhere else. We do have 
separate colleges, but we have a common faculty. The Economics 
Department serves not only the College of Commerce, but the whole 
University. Also, the first course in insurance may be made a part of an 
economic major as one of the elective elements. We have certain definite 
requirements in theory and in statistics. And not only is it possible but 
it is required that the economics major take a certain number of so-called 
applied economics courses. The course is further elective generally for 
students in what we call the College of Letters and Science. 

That gives me another objective not mentioned in this particular 
report, namely, a general introduction to the idea of insurance for the 
general economics student and the student in the Letters and Science 
College. And it seems to me that it is an important and desirable thing 
to give that. 

I might say that in some respects I am not a traditionally academic 
man. I did not start out to go into academic work at all. But after 20 
years in the business I got off into the teaching of insurance. 

As I have observed it, a great deal of the adverse and unfortunate 
legislation insurance runs up against is due to a lack of appreciation on 
the part of the legislators and electors and people who are buying insur- 
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ance, of the essential economic position of insurance and of the problems 
that are involved. So—well, you know from the paper I presented last 
time I am inclined to approach the thing from that point of view. 

I start out with the economic function of insurance as the elimination 
of what I call pure risk. I tie everything back as far as I can right into 
that. I try to show the consistency of the basic legal principles with 
that function and their derivation from it. In interpretation of specific 
contracts I try to bring out that particular provision is there in order 
that the contract be a contract of transfer for a definite type of risk. So, 
throughout the first course I orient very much from that particular 
point of view. 

I am inclined to place very much greater emphasis upon problems 
and objectives than upon methods in connection with many things. For 
example, in the general survey course as outlined here, one topic is 
“Rate Making.” Now I don’t know—maybe some of you are more 
adept than I—but I do not know how I could give any intelligent pre- 
sentation of rate making relative to fire insurance to people who haven’t 
essentially an engineering background. I think I can present the prob- 
lems and objectives of getting equitable and fair rates and the reason 
why you have to have such rates. Again, consider the coinsurance clause, 
for example. We have had an enormous amount of legislation against it 
and of misunderstanding all the way through. And I think if in a 
survey course we present the need for something of that sort, in view 
of the fundamental conditions that are faced, we will get less obstinate 
legislation and a better approach. So that I am inclined to orient the 
general survey course in a considerably different way, more the way 
Dr. Manes and Dr. Nerlove have presented it, than the way outlined in 
this report. 

On the other hand, as regards the follow-through courses, under our 
regulations they are restricted definitely to students in the College of 
Commerce, and as a general proposition, with a few floaters around, I 
get a concentration of insurance majors in those courses. 

Now generally—it is probably evolution and partly the result of the 
material that is ready—but it seems to me that in teaching men who are 
going into the insurance business we have to get certain points in view 
and deal with certain typical problems. It may be that material that we 
have available in one particular field, say fire insurance, gives us the 
opportunity to emphasize one set of those problems and in another 
course dealing with another field, we may cover that field in general, but 
we can put the emphasis on a different phase. And that is the way it has 
happened to work out with me. 

For example, in the Property Insurance course, when I started in 
teaching I happened to get hold of that book, “The Fire Insurance Con- 
tract,” issued by the Insurance Society of New York. (I am sorry to 
admit I do not know what I am going to do with the Property Insurance 
course now that this book is out of print.) I center that course on fire 
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insurance taking Huebner’s “Property Insurance” as the skeleton and 
using “The Fire Insurance Contract” very much more intensively and 
give the emphasis in that particular course on the interpretation of the 
contract. I do treat with other subject matters, but most of the course 
centers on that. 

In the usual way, the way our program is arranged, most of our 
insurance majors take the life insurance course next. There, of course, 
you have the technical mathematics of rate computation and reserves. 
And while I do not try to make it an actuarial course, it is rather hard 
to avoid putting a good deal of emphasis there. It is easier, I think, to 
understand the rate-making problem when as it comes in life insurance 
than in any of the other fields. Of course, the financial aspects are much 
more important in life insurance than the other fields, so that the 
emphasis in that course happens to come there. 

Then when we go to the Casualty Insurance Course, we have such a 
heterogeneous mess to deal with in that field that it is pretty hard to 
introduce unification. 

I have there again put some emphasis upon rating, but as a problem, 
because I got into the business in the pioneer stages of workmen’s com- 
pensation. I happen to have been pretty intimately connected with the 
development of rate-making methods there, and I have seen them change 
under the pressure of conditions and I have seen them rather in a con- 
stant, state of flux. So, while we can deal with rate-making methods to a 
certain extent, again I put the emphasis upon objectives. 

Aind then I chose to introduce into that particular course a certain 
amount of discussion as to Surety Bonding. And I have used for that, 
as it happens, Lunt’s book. Now in surety bonding, because of the 
nature of suretyship, you have a tremendous emphasis on underwriting, 
so that although it is a casualty insurance course, I get the emphasis on 
underwriting as rounding out the general background of the major 
group in that way. The treatment in Lunt’s book greatly facilitates that. 

If the courses were taken individually and not by a group in prepar- 
ing for the insurance business, I would have to orient them in a con- 
siderably different way. But I imagine most of us, having advanced 
courses for a similar group and purpose, would have very much the 
same problem. At least that is the way I have attempted its solution. 

Now that approach does not fit very closely into the particular out- 
line of this report. So, as I said at the outset, this is hardly a discussion 
of it. It represents rather an alternative view for consideration. 

PRESIDENT BLANCHARD: Thank you, Professor Mowbray. 

Is there any further discussion? I would like to emphasize the fact 
that not only the members of the Association but anyone here is welcome 
and invited to take part in this discussion. 

Mr. Lippincott: Mr. President. For a number of years my job 
has been to use the product of the colleges in the insurance business. 
I want to make three definite suggestions. 
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The first is based on experiences I had with 107 men from 28 colleges 
and universities. Many of them had taken specific insurance courses. 
When we came to coinsurance in a rather simple policy—water 
damage—and I would put the ratio on the board and say, “Solve that 
ratio,” they did not know what I was talking about. College men! 
When I talked to them about using inductive reasoning in their sales 
procedure, they did not understand. Some had majored in philosophy, 
but because logic was not a required course, they did not take logic. 
I found men trying to understand the mind of the worker in relation 
to industrial accidents who had no psychology. I found others who had 
majored in economics, but did not know the basic principles of economics. 
I was asked to recommend what college courses should be basic for 
insurance work. I suggested these subjects : 
A course in introductory psychology. 
A required course in logic. 
A course in mathematics. 
A course in physiology. 

Recently, I have had confirmation of the necessity for a broad educa- 
tional base. I was given an additional job which had to do with pro- 
moting an automobile safety club. I found it necessary to “brush up” 
on the basic principles of physics as they relate to motion. To do this, I 
secured Dr. Lemon’s book, “From Galileo to Cosmic Rays.” I went to 
the University of Chicago and saw the splendid moving pictures they 
are using to instruct in the physical sciences. 

We cannot do much to educate the insurance salesman of policies 
protecting against the operation of natural forces unless he has a basic 
knowledge of these forces. Therefore, I feel we should include in our 
program, definite reference to basic courses in social sciences and in 
natural sciences. 

Now the other thought I had in mind is this. Dr. Manes wrote an 
article some years ago that influenced me very much. It appeared in the 
Journal of American Insurance. In it he wrote of the essential unity of 
insurance. A problem we have today in the business is the idea that the 
man who knows accident insurance should not know anything about life 
insurance or anything about surety bonds. The result is that insurance 
people cannot get together and talk intelligently. 

We have had a so-called standard fire insurance policy for years 
which on one point at least is good, and that is the short numbered lines. 
I know of but one casualty policy that follows the same pattern. 

We cannot get together because the concept of the essential unity 
of insurance has not been fully developed. And I think we ought to 
include somewhere in our proposal that particular point. Perhaps we 
might incorporate a reprint of Dr. Manes’ article as part of the report. 

Another thing I offer is a specific suggestion. Mr. President, I do 
not know whether it belongs here or not, and if necessary, it could be 
offered as a motion, but it seems to me it would be smart business for 
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this Association to appoint a committee to work on the very important 
matter of nomenclature. You have great difficulty in teaching people 
unless you all speak the same language. When I first went into the 
insurance teaching work about 12 years ago, I found they were teaching 
this: That casualty insurance is divided into two parts—casualty and 
liability. Now how can you have the name of a part used for the name 
of the whole? I believe it was Tillinghast who some years ago criticized 
some of the nomenclature. He talked about “excess insurance.” In the 
average mind that means too much. We have used this word “policy.” 
Some people have gone back and said the Lombards brought insurance 
into England because they called their contract a “policy.” If you go 
back far enough, you will find “policy” means “a folded document.” 
How much better it would be for the insurance business if we all used 
“contracts” rather than “policies.” 


At the proper time, if this is not the proper time, I would like to 
make a motion that the Chair appoint a committee to look into this very 
important matter of insurance nomenclature. ( Applause.) 

PRESIDENT BLANCHARD: Thank you, Mr. Lippincott. I think there 
are some extremely valuable suggestions in what Mr. Lippincott had to 
say. We ought to turn out people from insurance courses who are edu- 
cated men, possibly in terms of insurance, but the terms are not so 
important if they really know something. 

I do not think it is quite in order to make a motion at this time. But I 
am making a note of this suggestion, because it is extremely valuable. 

Mr. BEROLZHEIMER: Mr. President, this last discussion seems to 
me to get back to Mr. Nerlove’s general premise, that one has to set up 
a certain purpose for a course in insurance. 

Now at Northwestern—and I think the School of Commerce there 
is no different from other Schools of Commerce—we are faced with this 
problem, only to a matter of less degree. We have students in insurance 
who are going into the insurance business. We also have students in 
insurance who are not going into the insurance business. Therefore, it 
becomes a question of purpose as to which way the course is going to be 
directed. Is it to be directed to those people who are going into the 
insurance business and want to get some definite technique, as stated, 
or is to be directed to those students who want a general, broad under- 
standing of life insurance or property insurance business? I am in some 
state of confusion about it because we are trying to straddle two horses 
so far as purpose is concerned. And I am able to listen to reason on this, 
but I have come to this conclusion, and I am stating it merely so I can get 
some reaction. 

It seems to me that the life insurance and fire insurance companies 
have developed within their own organizations fairly good sales groups. 
In other words, they specialize, after a boy comes out of college, in 
taking him and teaching him to sell life insurance or fire insurance and 
they can do it a whale of a lot better than I can. The purpose, as far as I 
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am concerned, is to build up immunity, not against life insurance as an 
institution but against life insurance agents, and by so doing give a 
student information about this field for his own use. 

Now it seems to me definitely it comes to the question of what the 
purpose of a course is to be. The speaker we heard a moment ago and 
whose name I did not get, criticized the course from the standpoint of 
its failure to produce good, substantial insurance salesmen, or that they 
lack the leavening at least that will make salesmen. It is up to the insur- 
ance companies to weed out those boys who haven’t that spark. And so 
far as we are concerned, our purpose should be to give them all the 
information we can about this institution in a broad, general, as well as 
specific nature. 

Now I should like some enlightenment on what the purpose of a 
college course in life insurance or insurance in general is to be when 
you have to straddle two fences at the same time. 

(Mr. Dickinson introduced Dr. Valgren, insurance adviser to the 
Farm Credit Administration. ) 

PRESIDENT BLANCHARD: Dr. Valgren, we should be delighted. 
(Applause as Dr. Valgren stood up.) 

A report of a committee naturally calls for some sort of action, but 
the discussion has been of such a nature that it seems to me rather 
difficult to take any action on this report at this point. Does the meeting 
agree with me? Or does someone want to suggest action on the report? 
I think Mr. Dickinson’s suggestion is in order. I shall have the reporter 
set down that we have accepted a report of progress if the meeting is 
willing. 

We will now go on to the report of the Committee on Insurance 
Bibliography, of which Dr. Parry is chairman. Dr. Parry will present 
his report. 

Mr. Parry: Mr. President and Gentlemen: Our little Association 
in the few years of its existence has been rather helpful to its members, 
I believe. But there has existed a desire upon the part of the officers and 
Executive Committee to look about for additional ways in which the 
Association might be useful. One proposition that had suggested itself 
was that the Association might well attempt to send out to its members, 
perhaps once a year or oftener, a bibliography of insurance literature. 




















INTERIM REPORT OF THE COMMITTEE ON INSURANCE 
BIBLIOGRAPHY 


The present Committee, composed of Messrs. Amrhein, Spangler and 
myself, was appointed for one year as a result of a motion made at the 
last Annual Meeting that attention be given to this proposal, and that a 
bibliography of 1936 literature be distributed, if feasible. 

Your President, when notifying the Committee of its task, stressed 
the importance of establishing proper standards at the outset—-since, 
apparently it was the intent of the sponsors of the idea that the bibliog- 
raphy, if it proved successful, should thereafter be made an annual 
affair. Other than urging that its activities meet the test of usefulness 
to members of the Association, he did not further circumscribe the Com- 
mittee’s field of work. 

It was the opinion of your Committee that its functions were three- 
fold: (a) to determine if possible what form and sort of bibliographical 
materials would be most helpful to our membership; (b) to survey 
existing facilities, with a view to avoiding duplication of work already 
done by others; and (c) to prepare for distribution to members any 
bibliographical summaries that seemed desirable, either in their own 
right or as supplements to materials already available. 

Following out this plan, opinions were first sought from numerous 
persons, both within and without the Association, as to what type of 
material might be welcomed. On the basis of these opinions, the com- 
mittee has come to the following conclusions : 


WHAT TYPE OF BIBLIOGRAPHY WOULD BE MOST HELPFUL? 

Each bibliographical item, to be most useful, should : 

(1) Contain the title, name of author and publisher, price, and 
sufficient detail to enable the reader to determine where the publication 
can be secured. 

(2) Include a brief abstract of the contents of the book or article. 

The bibliography as a whole should: 

(3) Relate to all branches of insurance, private and public. 

(4) Cover books, pamphlets, monographs, government and other 
reports and documents publicly available, theses and dissertations pub- 
lished and unpublished, proceedings of the leading insurance societies 
and associations, and the more important articles in leading periodicals. 

(5) Include principal books, articles, documents, etc., published 
abroad. 

The foregoing, obviously, constitutes a big order, and one that can 
be filled in entirely only through much labor. Your present Committee, 
in its modest beginnings, has not attempted so elaborate a scope; it 
regards the conclusions outlined above somewhat as goals for future 
committees to work toward, building upon less extensive beginnings. 


[25] 
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Here it is pertinent to examine the reasons lying behind certain of 
the above proposals. Particularly, examination is needed of item (2), 
since its inclusion greatly increases the work of any bibliography com- 
mittee, present or future. It was the opinion of your Committee and of 
others consulted that brief abstracts justified their labor not only because 
of their informational value alone but also because they might make 
easier intelligent selection of materials for library purchase. It was felt 
that many Association members with limited university budgets for the 
purchase of insurance library materials would welcome something more 
than a mere listing of titles—to aid in determining which publications 
seemed sufficiently pertinent to their needs to justify purchase. It was 
felt, too, that a title list alone, without accompanying description, would 
merely duplicate such lists already known and available to our member- 
ship, as for example, those appearing regularly in The American Eco- 
nomic Review under the heading “Insurance and Pensions.” The Com- 
mittee is aware of the dangers accompanying the use of abstracts, 
particularly the possibility that they may be so brief or so poorly dis- 
tributed in emphasis as not to do justice to a book or article. Neverthe- 
less, it was the opinion that the advantages outweighed the disadvantages. 


Care should be taken, in your Committee’s opinion, that for the 
present the abstracts not be permitted to take the nature of book reviews 
or critical analyses. It may well develop ultimately that book reviews, 
signed by individual members and clearly understood to represent their 
own opinions, will come to have an important place in our annual pro- 
ceedings. But such a bibliography as is here contemplated, when 
prepared by a committee of the Association, tends inevitably to assume 
a quasi-official status, hence it seems the part of wisdom to adhere rigidly 
to the principle of impartiality in its preparation. 

Several considerations merit mention in connection with item (4) of 
the conclusions. It was the opinion of all consulted that the bibliography 
would not serve its purpose fully if it did not canvass adequately the 
large number of documents now available from governmental sources, 
Federal and State. Among such might be mentioned the reports already 
available in considerable volume from the Federal Social Security 
Board, from the United States Veterans Administration, etc. 


It was felt, too, that considerable attention should be given to the 
proceedings of the various insurance organizations—particularly to those 
of the actuarial societies. The latter publications, it was the opinion of 
some members consulted, did not now receive the attention in University 
reading lists that their substantial worth merited, perhaps under the 
mistaken impression that they were rather too mathematical in character 
to be of use to the general insurance reader. Attention was called to the 
many excellent papers and discussions in these proceedings, both of the 
American and of the foreign societies, on such subjects of general value 
as insurance investments, underwriting problems, etc. 
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A most troublesome problem confronting the Committee is how to 
secure adequate coverage of unpublished theses and dissertations. 
Securing the titles to insurance dissertations, published and unpublished, 
does not constitute a problem since these are included in the lists which 
appear annually in The American Economic Review. Unfortunately, 
those lists do not contain abstracts of contents. One method proposed 
is that each Association member, having worthwhile dissertations pre- 
pared under his sponsorship, should see that printed abstracts, or if no 
abstracts are printed, ones specially typed, be forwarded either to the 
Secretary of the Association or to the Chairman of the Committee on 
Bibliography. It is understood that in those Universities where full 
publication of a dissertation is not a prerequisite to a degree, printed 
abstracts nevertheless are often required. If this be true, such a plan as 
just outlined would not impose undue hardship on our members, and 
might make available much valuable material not now widely dissemi- 
nated. The Committee has taken no steps to secure such abstracts, but 
welcomes any suggestions as to how the problem might best be handled. 
If some convenient method could be evolved, perhaps the plan could 
well be extended to cover worthwhile masters’ theses. And, to insure 
wider coverage, abstracts of dissertations issued during the past four or 
five years might be secured, at the start. The number is not too large 
to be burdensome. 


Opinion was not unanimous as to the necessity for including abstracts 
of important magazine articles. Such doubts as were expressed were 
chiefly because of the labor involved. However, one leader in insurance 
education has expressed himself as follows to the committee: 


“T deem it very important that the bibliography include out- 
standing articles appearing in a selected list of the leading insur- 
ance journals. Judging from my own experience, some of the 
most valuable thoughts I manage to get are from articles in 
certain journals. As a rule, although these articles are brief, they 
contain some essential thought.” 


Strong emphasis was placed by several members on the desirability 
of including foreign books and publications. The existence of many 
foreign works in the field of social insurance is of course familiar to all 
our members, but perhaps not all are thoroughly acquainted with the 
wealth of information in other insurance lines available from foreign 
books, government reports, etc. Frequently, these are extremely per- 
tinent to our own problems. The field is a rich one that should not be 
neglected in a comprehensive bibliography. 


WHAT GENERAL INSURANCE BIBLIOGRAPHIES ARE 
NOW AVAILABLE? 
With a view to avoiding duplication of effort, your Committee has 
given considerable attention to the second cf its functions—i.e., looking 
over the field of existing bibliographical materials. The list is large. 
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Aside from the excellent bibliographies available in various libraries 
(but unfortunately not available to all our membership because of 
geographical or other limitations), mention might be made of the book 
lists and book reviews appearing in the various insurance and economic 
journals and reviews. Another fertile list is of course to be gleaned 
from the proceedings of the learned societies. Insurance likewise 
receives considerable attention in the two or three well-known printed 
indexes of periodical literature. It is assumed that most or all of these 
bibliographical materials are more or less well-known to our members, 
hence no detailed list of them is given here. 


One bibliographical list that the Committee has examined, and that is 
excellent in many respects, is that sponsored by over one hundred insur- 
ance librarians of the Special Libraries Association. This list, perhaps 
less widely known than some others, is prepared by a special committee 
of that insurance group, and is issued several times a year. It is entitled 
Insurance Book Reviews but carefully refrains from partisan comment. 
Besides title, author, etc., it includes abstracts of the more important 
books or pamphlets. 

The Insurance Group which sponsors this list very kindly voted at 
its annual meeting in Montreal te extend codperation to your Committee, 
and has also made available for distribution at our meeting a limited 
number of copies of one of its 1936 issues. Because its bibliography 
rather closely approximates the sort contemplated for our Association, 
suggestion has been made by certain of our members that your Committee 
endeavor to formulate some arrangement with that organization, to the 
end that its bibliographies be distributed regularly to our members. One 
proposal is that copies for a full year be secured in bulk and mailed out 
from our Secretary’s office along with the annual proceedings—thus 
conserving postage and mailing costs. Such lists might be supplemented, 
if desired, by any materials prepared by your Committee. No such 
arrangement has been made, but your Committee is giving attention to 
the proposal, and has begun preliminary negotiations. 


Meanwhile, the Committee has proceeded, on a modest basis, with 
certain aspects of its third function—i.e., compiling. The work done 
chiefly concerns foreign literature, and is of a sort that will not represent 
lost effort should some plan materialize whereby existing bibliographies 
can be made available to our members. Because of the numerous diffi- 
culties and problems involved, no definite promise can be given at this 
time regarding the date when the first bibliography will be in the hands 
of our members. 

In conclusion, it need hardly be said that your Committee is anxious 
to receive suggestions, comments and criticisms regarding the problems 
outlined here. Similarly, proposals for other or better ways of attaining 
our goal will be welcomed. 
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Discussion from the Floor 


Mr. Manes: Gentlemen, allow me to make a proposal. If each 
American insurance company would pay $5.00 a year, you would have 
the means to get the most complete international bibliography. If for no 
other reason it is of great interest to the insurance companies to know 
what is being printed on insurance and where it can be found. “Insur- 
ance companies, have, at times, more interest in the promotion of science 
than they themselves know.” These are the very words which a leading 
American Insurance practitioner said to me. There are many countries 
in which scientific insurance works are furthered by university associa- 
tions. In this way I was fortunate enough to be able to do a great deal 
of scientific work in Europe. Should not the same be possible in the 
country which claims to have the greatest expansion of insurance? Ask 
the companies to pay between $5.00 and $10.00 a year to publish a work 
which is to contain also international bibliography. Perhaps the Metro- 
politan Life Insurance Company would publish a bibliography of its 
own splendid library, as did many much smaller companies in European 
countries. It would certainly be very good propaganda for the companies. 

Mr. JOHANNSEN: - Being in the position of both insurance salesman 
and insurance instructor, I believe I see both sides of the need of this 
bibliography. I agree with Dr. Manes that something of this nature 
should be developed in the United States. I believe however, one problem 
confronts us, the matter of cost. I believe that we as the Association of 
University Teachers of Insurance should be the spearhead of the 
approach to the problem, but we should bring into this work the Institute 
of American Actuaries, the American Life Convention, the Life Presi- 
dents’ Association, National Association of Life Underwriters, the 
American College of Life Underwriters—all the great scientific and 
educational institutions or organizations in the insurance business, both 
life, fire and casualty. 

In considering this phase of the problem, I discussed it with a man 
from the Addressograph Company. The expense of disseminating the 
information is a serious problem and I offer this thought to the Com- 
mittee. Is it possible to build up to a start by preparing a code system 
covering all divisions and branches of insurance? By so doing a series of 
addressograph plates can be made with a plate for each work. By 
running the plates through a selecting machine one could find all the 
sources in the bibliography covering a particular phase of insurance. 
If a thorough code system is devised those plates will give information 
on the subject, material, where it can be obtained, and other important 
facts. The Addressograph Company say they are able to have two and 
one-half million different divisions from a series of plates. 

If the code is printed and sent out to all interested persons or organi- 
zations they could easily interpret the data given on the plates. For 
example, one of our members could write in and have plates selected 
covering one phase, the plates could print out the list to be mailed back. 
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The code and the list would enable our members to have a complete 
bibliography on that one subject. 

I think there is food for some thought to the idea of having a central 
library somewhere in the United States, in which we would have all 
insurance material, and a system of classifying it so that all of us over 
the country can send in to that source and inexpensively get a listing of 
the already published material on the subject. 

PRESIDENT BLANCHARD: Is there any further discussion? 

Mr. Dickinson: Mr. Chairman, I am not just sure that it is in 
order, but I would like to suggest that the Committee on Bibliography 
be continued. Of course, it will be continued, but with instructions to 
bring into our next meeting a proposal along the lines suggested here, 
and particularly confer with the Special Libraries Association for sug- 
gestions as to the exact nature of such a proposal. 

PRESIDENT BLANCHARD: You make that in the form of a motion? 

Mr. Dickinson: I think the Chair has the power to instruct the 
committee. 

PRESIDENT BLANCHARD: The Chair is very willing to assume power 
if it expedites matters. 

It seems to me that this report is an interim report and that all the 
suggestions, including Mr. Dickinson’s, should be referred to the Com- 
mittee for further consideration. It is so ordered if the meeting concurs. 

Is there any further discussion? 

Mr. Dickinson: I think we might ask Dr. Parry—he might have 
covered it but I don’t think he did—to give his own thought as to the 
domain of the Special Libraries Association. Are we tramping on their 
toes ? 

Mr. Parry: Gentlemen, when our Committee was appointed I had 
a letter from Mr. Glover, who is Chairman of this group, who informed 
me that the Special Libraries group at their meeting in Montreal had 
voted codperation with our own group and there has been very good 
codperation between them. They have been very willing to help. But, 
as I say, we have not come to the point where they are willing to make 
all this material available to us. And in dealing with them we have 
stressed all along we are trying to avoid any duplication, any foolish 
doing of things that have already been done. So we are watching that, 
Professor Dickinson. 

I would appreciate it if anybody has any further suggestions as to 
how this matter of unpublished dissertations can be covered. I was 
hoping somebody might have an alternative suggestion there, as to how 
we can get abstracts of some of those. There must be quite a number 
throughout the country. 

PRESIDENT BLANCHARD: Are there any further suggestions? Pos- 
sibly in view of the fact there is some question of publishing this 
bibliography, we ought to determine what power the meeting will give 
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to the Committee to actually issue a bibliography shortly. Is there any 
motion on that subject? 

Mr. Lippincott: Mr. Chairman, I wonder if what is holding us 
back a little bit on that is the element of cost of issuing such issue? Of 
course, you know how affluent our exchequer is. And, of course, there 
will be some cost attendant with both the original cost and the maintain- 
ing of it. That has been mentioned in connection with the Annual Report. 
If you do it more than one time a year, it might be well to give the 
authority and limit it somewhat. We don’t want to put the Committee 
in a position of having to go out and raise the money. 

PRESIDENT BLANCHARD: Could we make it subject to the approval 
of the Executive Committee, which would naturally take into account 
any cost item? 

Mr. Lipprncott: I make such a motion, Mr. President. 

Mr. NeRLove: I will second it. 

PRESIDENT BLANCHARD: The motion has been made and seconded 
that we accept the interim report of the Committee and that we authorize 
them to continue and publish such bibliography as the Executive Com- 
mittee may approve. Is there any discussion? All in favor, say “Aye.” 
All opposed. Carried. 

Now the next item on today’s program is luncheon. Director Palmer 
who was to be here is ill and unable to come. I have word from Pro- 
fessor Dickinson that he actually is ill and not merely officially incapac- 
itated. Dr. Manes has on short notice agreed to talk to us instead. 
(Applause.) And I know that we all feel that it is not at all a case of 
substitution but of simply hearing from one splendid gentleman instead 
of another splendid gentleman. 

Unless there is something further, we will declare the morning 
session adjourned. 

A recess was called at 12:20 p. m. 








LUNCHEON MEETING 


RELATIONSHIP BETWEEN INSURANCE 
PRACTICE AND THEORY 


ALFRED MANES 


Having been in close and constant touch with both practical men 
and theoretical writers of all branches of insurance in all parts of the 
world, I feel that the impressions received concerning the points of 
harmony and divergence existing between the theory and practice of 
insurance should be of interest to you. 

Let us first agree about the terms “theory” and “practice,” which are 
often erroneously used. 


Theory is the attempt to explain and substantiate many facts collec- 
tively, to codrdinate them in a system and describe their evolution, to 
draw the conclusion from the fact that they exist. Invariably theory 
means seeking knowledge for its own sake, keeping aloof from any 
endeavor to serve material interests. 


Practice is expert skill in applying the means supplied by experience 
or perhaps by theoretical research, and thus attaining a specific, mostly 
material end. 


As an illustration, the theoretical writer in discussing, say the com- 
mission on business written by life insurance agents, is likely to proceed 
by establishing the fact of how long the commisison idea has existed, 
what country was the first to use it, how it came to us, whether it was 
taken over here unchanged or with modifications, whether it is used on 
other than life insurance business, what attitude is taken towards it by 
the various companies, what its effects are on agents, underwriters, and 
the insured, what part it plays in the national economy of a people, in 
which chapter of insurance science it is to be properly classified. 


On entirely different lines will the practical insurance man proceed 
in treating the same subject matter. Generally speaking, he is not likely 
to be interested in either the historical or the systematic aspect of the 
question ; what is most important to him is to use the commission on 
business written for the purpose to which his whole work is devoted, 
namely the profitable propagation. of the life insurance business. A 
practical insurance man would consider it a positively disagreeable 
situation for himself to have to point out that some feature of his busi- 
ness was no more than an imitation of a foreign model or that his 
expenses happened to be higher than those of a competing enterprise. 

I believe that from our explanation of the nature of theory and 
practice respectively, and especially from the one illustration given, it is 
obvious that theory and practice do not run side by side without touching 
each other, but from their very nature it is indispensable for them to 
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mutually watch and learn from each other. And this much may even 
be safely said: One will be all the more perfectly qualified for the 
theoretical study of insurance the more he knows of insurance practice, 
and similarly ; the more intimately acquainted a practical insurance man 
becomes with the theory of insurance, the better will he be able to serve 
his particular aim and object. 

In real life, however, we see not a few insurance underwriters—and 
successful ones at that—who never in their lives heard lectures or 
studied a textbook on insurance. On the other hand, there are students 
of insurance science whose dealings with insurance are confined to 
writing and lecturing. Some of these, nevertheless, know far more about 
the actual organization of any particular insurance scheme or device in 
many countries, together with the relative merits of each device in all 
its variations, and the legal regulations applying to them, than many 
practical insurance men do who, indeed, may know nothing of all these 
things. 

The differences between theoretical students and practical men—not 
only of insurance but in all other fields as well—are mostly due to the 
fact that the object, purpose, and the limitations either of the theory or 
practice are not correctly understood. Both, however, being human 
devices, are more or less subject to errors which ought to be understood 
and excused. 

The more frequently and thoroughly views are exchanged between 
representatives of theory and practice, the more clearly will those on 
either side come to understand their peculiar objects and limits and the 
sooner will they learn to recognize the “other fellows” as their equals. 

Notwithstanding all this, the relations between those representing 
theory and practice respectively, are likely to become strained more or 
less frequently because it is quite possible in individual instances that 
the practical men do not like to have large numbers of people enlightened 
about things, which they would rather have regarded as business secrets, 
since competitors might take advantage of these things being divulged. 
On the other hand, practical men may occasionally be justified in criti- 
cizing theoretical writers who for lack of sufficient knowledge (they too 
need experience to become perfect) or, possibly even on purpose, through 
prejudice or definite mental bent will ignorantly, negligently, or mali- 
ciously represent facts in a colored light. 

To become enlightened on the attitude taken by the practical insur- 
ance men towards the science of insurance, it appears both useful and 
interesting to get acquainted with their lives, especially the lives of 
recognized leaders of the insurance business. The sources, however, 
available for that purpose are rather scarce in most countries. 

It appears entirely preposterous to oppose the theoretical training of 
practical insurance men with the argument that there had been a great 
many men who were eminently efficient practical insurance men although 
they had never pursued any kind of theoretical studies of insurance. To 
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meet this kind of argument, it might be asserted with equal justification 
that the same men would have achieved even more than they did if they 
had had the benefit of theoretical knowledge. 

All that has been said and remains to be said later, regarding the 
proper training of insurers equally applies to officials charged with any 
kind of administrative insurance functions as representatives of their 
government. 

Now, do all those characterized here as a profession, as underwriters, 
form a definite vocational class? Does a feeling of belonging together 
exist among them? Are they united in organized bodies like other pro- 
fessions? Have they the same preparatory schooling and the same 
social position? Are their incomes and finances about uniform? Does 
a harmony of interests exist among them? 

Probably very much less of all this is noticeable in the underwriting 
profession than in many other related professions of present day busi- 
ness. One need only to observe the banking profession. This undoubtedly 
remarkable phenomenon is principally due to the fact that what the 
term insurance, even if restricting it to the insurance business, is divided 
into quite a number of different branches which are hardly keeping in 
touch with one another. 

At any rate, a glance at actual business life shows that managers of 
life insurance companies, for instance, meet with managers of marine 
insurance concerns only on exceptional occasions. One group cares very 
little for the ups and downs of the other. Moreover, those engaged in 
one branch talk in entirely different terms from those of the other 
branches of insurance, for the simple reason that they have all passed 
through quite different preparatory and business trainings ; which means 
that often enough they had none at all up to the moment when they 
became actively interested in the insurance business. 

This being so, it may perhaps appear questionable whether from the 
viewpoint of uniformity an underwriting profession can be talked of at 
all. Does a common denominator, do common interests exist for those 
belonging to it? 

I do not hesitate to answer this question in the affirmative without 
qualification. The common denominator is, or ought to be, the uniform 
conviction of the high ethical, social, and economic value of insurance 
and the underwriting profession, which conviction can be built up only 
on learning and knowledge and cannot be produced by practical work 
alone, least of all that confined to a single one of the many branches of 
insurance. What is needed for the purpose is the pursuit of theoretical 
studies of the science of insurance, and more particularly its economic 
administrative parts, these being the foundation of all the other parts of 
insurance science. 

Such considerations lead up to the questions: What kind of people 
become insurers? How does one get into the insurarice business ? 
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Two essentially different ways must be distinguished from each 
other. A man enters the insurance profession either deliberately or by 
chance. Unfortunately chance is probably the decisive factor in the 
great majority of cases. This means that men will embark on under- 
writing without preparing themselves for it—-in fact, without realizing 
what the profession implies and requires and what are, or ought to be, 
the essential and peculiar qualities of an insurer. 

The difference between these two groups of the unskilled and the 
properly trained underwriters is similar to that between unskilled and 
skilled workmen, and that—generally speaking and barring exceptional 
cases—settles the question as to the worth of those who got into the 
insurance profession by mere chance. For, unless they produce high 
quality work, the underwriters of every country will be unable to hold 
their own against the steadily growing international competition on the 
insurance market of the world; or at best, the task will prove far more 
difficult than it would be with first class work on their part. 

To produce an ideal insurer, however, his preparatory training can 
hardly be too comprehensive. Most important is a thorough study of 
national economy with business economy as a side line. Legal and 
actuarial training take second place only. It would not be the right 
course to give precedence to either of the latter studies, because, as 
emphasized before, economics is the fundamental part and the ground 
work from which the other fields have been developed. 

In addition, physiology and sociology have to be duly considered in 
the professional training of underwriters, because one cannot help being 
impressed with the fact that many underwriters together with their 
staffs are rather poor hands at these fields of science. For instance, far 
too little attention is paid to what people outside the professional fra- 
ternity think of insurance and how insurance conditions, prospectuses, 
rate-tables, profit sharing plans, etc., are interpreted by them, and in 
fact, are bound to be interpreted by any layman. 

One of the most important chapters for the underwriters as a pro- 
fession is the question of properly training a fit new generation of pros- 
pective underwriters—realizing the necessity of providing and main- 
taining a continuous line of highly qualified managers for the insurance 
business of the future. 

It is shown by many examples that the importance of the President 
of an insurance company is probably even greater than that of the 
personality at the head of other business enterprises. That is widely, if 
not always freely and openly, admitted even among the employes. 

“This scientific training,” says the President of a great American 
insurance company, “is a necessity. Why should a practical and in itself 
non-academic profession, which is most important for all mankind, 
not be based on a special professional training on scientific lines ?” 

It would be of the greatest advantage both to private and social insur- 
ance if those engaged in either of these groups knew more of each other, 
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because that would lead to a better mutual understanding between them 
and undoubtedly be of benefit to the practical business end of all groups 
of insurance. 

There is no country in the world which has such a large number and 
such a high standard of Insurance Associations of the most varied types, 
but which at the same time unfortunately lacks a general Union of these 
Associations, with a “Senate of Insurance,” so to speak, where the ablest 
professors would sit beside the ablest practitioners in all fields of insur- 
ance. 

It is a strictly logical phenomenon that the great majority of practical 
insurance men should note, and emphasize far more what separates, 
distinguishes and differentiates the individual activities and forms of 
insurance, than they do their connecting and unifying features and 
points of similarity. For, the view of most of these men is confined to 
but a single definite form or kind, which stands before them clear and 
impressive day in and day out, while the other forms of insurance are 
either entirely unknown or at least, insufficiently known to them. 

In America everybody seems to want to eat lunch with everyone 
having a common interest or confronted by common probiems. We must 
do more than arrange for such pleasant luncheons between the leaders 
of practice and theory in insurance, we must unite and codrdinate their 
efforts, plans and experience. 

In closing, gentlemen, may I offer a toast to a future American 
“Senate of Insurance.” 








AFTERNOON SESSION 


The Monday afternoon session was called to order at 2:20 o'clock, 
President Ralph H. Blanchard presiding. 

PRESIDENT BLANCHARD: This afternoon we have on the program 
two very live subjects and several live persons. 

You will note, I think, from the connections of the various people 
who are to speak this afternoon that I have aimed at representation of 
all parts of the insurance business which, as Dr. Manes says, are too 
much separated one from another. The only group from which I could 
not get a representative and from which I desired one was the stock fire 
insurance companies. I tried to get someone from that group to discuss 
the revision of the standard contract. And perhaps I do not need to 
explain to most of you why nobody would come. 

Without any further preliminaries, I am going to introduce our first 
speaker of the afternoon, Professor G. W. Goble of the College of Law 
of the University of Illinois, whose subject will be “The Proposed 
Revision of the Standard Fire Insurance Policy.” Mr. Goble. 
( Applause. ) 


PROPOSED REVISION OF THE STANDARD FIRE INSUR- 
ANCE POLICY WITH SPECIAL REFERENCE TO 
MORAL HAZARD CLAUSES 
GEORGE W. GOBLE 
I 

Before the advent of the standard fire insurance policy, there were in 
use in the United States almost as many policy forms as there were 
companies.’ Difficulties encountered in the adjustment of losses where 
there was a variety of policies on one risk, and chaotic conditions in 
various company interrelations created a demand among underwriters for 
a uniform policy. This resulted in a required form in Massachusetts 
in 1881, which was later copied in Maine, New Hampshire and Minne- 
sota, and by a compulsory uniform policy in New York in 1886 which 
was copied either by statute or practice in thirty or more other states. 

This New York form, now referred to as the old New York Standard 
Policy, was remarkable in that, upon the behest of the New York Legis- 
lature, it was drafted not by a legislative committee nor by an adminis- 
trative department, but by a committee of the New York Board of Fire 
Underwriters. Neither the Department of Insurance of New York nor 
the policyholders of the State had a representative upon the committee. 


* Huebner, S. S., iy | Insurance (1929) 23; Wolf, F. E., Principles of 
Property Insurance (1930) 60, 61. 

* Hardy, E. R., The Policy of Fire Insurance Prior to the Standard Policy, 
in The Fire Insurance Contract, published by the Insurance Society of New 
York (1922) 1. 
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It is perhaps true that only in such a group could a uniform policy have 
its genesis, since underwriters practically had a monopoly on insurance 
knowledge at that time. And too, the criticism of the old system did not 
come so much from the policyholders or from the state as from the 
underwriters themselves. They wanted order rather than chaos in 
company affairs. 

This policy was also remarkable in that even from the standpoint of 
the policyholder and certainly from the standpoint of the companies it 
marked a great advance in the institution of fire insurance. The form 
was the result of months of study and conference by men anxious to 
draft a policy that would adequately protect the interests of the com- 
panies, and, at the same time and in so far as consistent therewith, be 
just to the policyholders.* Honest and conscientious though these draft- 
ers were, it is now obvious that they were too solicitous of the interests 
they represented, and that their contract, without doubt better than any 
that had preceded it, was too one-sided for perpetuity. 


II 


Since the old New York Standard Policy is still being used in at least 
31 states, some of them, such as Illinois, Ohio, Indiana, and Texas, 
among the wealthiest and most populous in the country, it seems appro- 
priate that part of what I have to say should be directed toward this 
policy form. 

That the old New York form was not a perfect piece of legislation 
from the policyholder’s standpoint was the decided opinion of at least 
one Pennsylvania judge who used the following language in reference 
to it, “The conditions put in that policy go beyond almost any policy 
that ever was exhibited in the courts before. Numerous provisions were 
put in, that the courts had declared void because they were so unjust and 
inequitable. The basis of the policy sems to be an assumption that every 
man who insures his property is necessarily a rogue—and that the poor 
honest companies must be protected against the villainy of the people 
who pay their money and get insurance. It seems to be framed in the 
interest of dishonest companies and insurance brokers and puts an honest 
insurance company and honest officers of a company at a very great dis- 
advantage.”*> While these words seem exaggerated and untempered an 
examination of some of the provisions of this 50-year-old policy, as 
interpreted by the courts, seems to justify them. 

The old New York policy in lines 11 to 30 sets out a number of condi- 
tions any one of which, if violated, renders the policy void; and in 
many cases it has been held that if the policy has once become void by 
the noncompliance with any of these conditions, its validity is not subse- 


* Kennedy, E. R., Origin of the Standard Fire Insurance Policy, op. cit. 
supra note 2, at 20. 

*Smith, Chase M., Revision of Standard Fire Insurance Policy, Journ. of 
Amer. Ins., September, 1936, 14. 

* O’Neil v. American Fire Ins. Co., 166 Pa. St. 72, at 73 and 74 (1895). 
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quently revived by compliance with the conditions. For example, the 
policy says it shall be void if “there be kept, used or allowed on the 
premises, benzene, gasoline,” etc. A Kansas farmer occasionally ran his 
Ford car into his barn, on which he carried a standard fire policy. At 
a time when the car was not in or near the barn, it was destroyed by fire. 
The company refused payment because of violation of the gasoline 
clause. The Supreme Court of Kansas, in Morgan v. Germania Fire 
Ins. Co.,* said the company was not liable; that the word “void” was 
used in the policy in its ordinary sense of invalid, null, or of no legal 
consequence and when the policy became void it remained void and 
incapable of resuscitation. The policy also provides, “it shall be void if 
the subject of insurance be personal property and be or become incum- 
bered by a chattel mortgage.” An owner of a granary of wheat, upon 
which there was a mortgage, took out a fire policy on it, and the next 
day paid off the mortgage. Some time later the property was destroyed 
by fire. The Supreme Court of Texas said in Insurance Company of 
North America v. Wicker,’ that the policy was absolutely void on the 
date of issue and continued void regardless of the removal of the mort- 
gage thereafter. The same view has been reached by a number of other 
courts.* A further provision of the policy is that it shall be void “if 
change takes place in the interest, title, or possession of the subject of 
insurance.” In several cases, it appeared by the facts that, though there 
had been a transfer of title to the property after the insurance was 
effected, the original owner had reacquired title to the property before 
the loss, and yet it was held that the clause was violated and there could 
be no recovery.® A similar construction has been placed on the unoc- 
cupancy clause.?° In East Texas Fire Ins. Co. vs. Kempner™ unoccu- 
pancy from Saturday to Wednesday, under an absolute unoccupancy 
clause, followed by occupation until the time of the loss avoided the 
policy. Another clause makes the policy void if mechanics are engaged 
in the repair of the insured building for more than 15 days. The United 
States Supreme Court held the policy unenforceable though the fire did 
not occur until after the mechanics had left.’* 





*104 Kan. 383 (1919). 
*93 Tex. 390 (1900). 

* McKernan v. North River Ins. Co., 206 Fed. 984 (1912); Jones v. Mich. 
Fire Ins. Co., 132 La. 847 (1913) ; German-American Ins. Co. v. Humphrey, 
62 Ark. 348 (1806); Vosne v. Springfield Fire & Marine Ins. Co., 180 Atl. 852 
(N. J. 1035). The same result has been reached where the certificate of title 
to a car was not acquired until after the policy was issued, Evens v. Home Ins. 
Co., 82 S.W. (2d) 111 (MO. 1935). 

*Bemis v. Ins. Co., 200 Pa. 340 (1901); North River Ins. Co. v. Waddell, 
216 Ala. 55, 112 So. 336, 52 A.L.R. 839 (1927). 

*” Dolliver v. Granite State Fire Ins. Co., 111 Me. 275 (1913); Hoover v. 
Mer Town Mut. Ins. Co., 93 Mo. App. 111 (1902) ; Moore v. Phoenix Ins. Co., 
62 N. H. 240 (1882) ; Hardiman v. Fire Ass’n of Phila., 61 Atl. 990 (Pa. 1905). 


“87 Tex. 229 (1804). 
* Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452 (1894). 
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And what a travesty it is upon the enterprise of American insurance 
that a fire policy is now used in at least 31 American states which permits 
kerosene to be drawn and lamps filled on the insured premises only by 
daylight or at a distance of not less than 10 feet from artificial light. 
This is required in lines 27 and 28 of the old New York policy. The 
filling of a kerosene lamp in an insured dwelling by the light of a flash 
light, or other electric light, held closer than 10 feet to the lamp would 
nullify insurance on the property, unless the court should supply the 
wisdom which is lacking in those underwriters who insist upon the 
retention of such an obsolete provision. 

There are in this paragraph, lines 11 to 30, 14 different conditions 
which, according to their literal interpretation, sustained by many court 
decisions, will render the policy null and void, and immune from auto- 
matic resuscitation, in the event of the non-compliance with any one of 
them. It cannot very well be argued that these decisions are unreasonable, 
for it appears that they are exactly in accordance with the intention 
of the committee of underwriters who framed the policy. Their expressed 
desire was to immunize the policy from automatic revalidation, if any of 
the clauses had been violated at any time prior to loss, and they used 
the strongest legal language available to accomplish that result.** What- 
ever can be said in defense of clauses affording protection against moral 
hazards cannot be used in defense of these cases because such moral 
hazard as existed at one time had entirely disappeared at the time of the 
loss. These decisions, therefore, are made possible only because of the 
inflexible language used in the insurance policy itself. 

But I must hasten to point out that the harshness of these forfeiture 
provisions has shocked the consciences of many courts in the country, 
and through the use of one logical expedient or another they have refused 
to hold that a policy continues unenforceable after the moral hazard 
has been removed.'* But the cases I have discussed represent the law 
in some states, they constitute an ever-present threat as to what the law 
might be in any state, they create an element of uncertainty in the law 
on the construction of insurance policies, and, therefore, they destroy 
one of the prime objectives of a uniform standard insurance policy. In 
addition, these clauses, even when liberally construed, put into the hands 
of an unscrupulous insurance adjuster a deadly weapon for forcing an 
inequitable compromise upon a policyholder who has violated a clause, 
but who is ignorant of the liberal interpretation given such clause by the 
courts. Rather than lose all, when shown by the adjuster that his policy 
is expressly “void,” he will accept in full satisfaction whatever the 
adjuster is willing to give. 

Time will not permit the discussion of other unreasonable and 
ambiguous provisions in this 50-year-old policy. 

“Kennedy, Origin of the Standard Fire Insurance Policy, op. cit. supra 


note 2, at 20. 
“See cases cited by Vance on Insurance (2d ed.) (1930) 606. 
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So, as it was a decided step forward when we got the old New 
York ‘Standard Fire Policy, it will be a greater step forward when we 
get rid of it. 


III 


The revised New York Standard Policy was drafted by a committee 
of the National Convention of Insurance Commissioners after about 
four years of study and conferences with various other committees and 
interests. It was completed in 1917 and became the law of New York in 
1918.** The form has since been adopted in five other states and the 
District of Columbia.** The new policy is a notable improvement over 
the old—it is briefer, clearer, more reasonable and more just to the 
policyholder, and obsolescent provisions are eliminated. Furthermore, 
it reduces, from 14 to 5, the number of conditions which, if violated, 
render the policy void ; the remaining nine are made “suspensory” condi- 
tions ; that is, the policy is unenforceable only while the condition is being 
violated. Subsequent compliance revives the policy. For example, a 
chattel mortgage avoids the policy only while the mortgage continues. 
Upon its discharge the policy again becomes enforceable and covers a 
subsequent loss. As between the new and the old New York form the 
use of the new is recommended wherever possible. But the new form, 
in my judgment, can and should be improved in several respects. The 
time has come for a nation-wide uniform standard fire policy. But 
before starting a drive for one, the forms now being used should be 
subjected to critical analysis in the light of our experience since they 
were drafted. Since the new form has not been widely adopted or used, 
it should be possible to supplement it by a third-edition form, and then 
to make a concerted drive for its universal adoption in the United States. 


The National Association of Insurance Commissioners has appointed 
a committee, with Superintendent Louis H. Pink of New York as 
Chairman, to undertake this task. The Commissioners are therefore 
interested. I believe insurance teachers, many insurance companies, and 
other groups are ready to codperate. All these groups should now con- 
tribute their experience and learning toward the creation of a third 
edition of the New York Standard Fire Insurance Policy. 


IV 


I have pointed out that under the revised form there are five con- 
ditions, the violation of any one of which operates to render the policy 
absolutely void and unenforceable. Since these conditions are contained 
in both the old and the revised forms, the criticisms hereafter made 


* Rumsey, David, The New Standard Fire Insurance Policy in the State of 
New York, op. cit. supra note 2, at 41. 


* Smith, C. M., op. cit. supra note 4. 
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apply to both policies. These conditons are set forth in the new form 
as follows: 

“This entire policy shall be void, unless otherwise provided by 
agreement in writing added hereto, 

“Ownership, etc. (a) if the interest of the insured be other 
than unconditional and sold ownership; or (b) if the subject of 
insurance be a building on ground not owned by the insured in 
fee simple; or (c) if, with the knowledge of the insured, fore- 
closure proceedings be commenced, or notice given of sale of any 
property insured hereunder by reason of any mortgage or trust 
deed ; or (d) if any change, other than by the death of an insured, 
take place in the interest, title or possession of the subject of 
insurance (except change of occupants without increase of 
hazard) ; or (e) if this policy be assigned before a loss.” 

These are all so-called moral hazard conditions. They are inserted in 
the policy not upon the theory that the prohibited situations in themselves 
are objectionable, or that their existence at the time of a loss would be 
any reason for not paying it, or even upon the theory that their existence 
increases the physical hazard or the risk of an accidental or negligent 
fire. For example, there is no more danger of an accidental fire in a 
property owned jointly by two or more persons than in one owned by 
one person. But these clauses are inserted upon the theory that the 
insured, having less than complete and absolute ownership of property 
fully covered by insurance, might believe he had a good chance to profit 
in case of a fire loss, and, consequently, might burn the property in order 
to get the insurance.*” When these clauses are violated, the underwriter, 
assuming its inability to prove incendiarism on the part of the insured, 
if he burns his property, avoids the particular loss by avoiding any and 
all losses under the policy. In other words, payment of a loss because 
of the insured’s incendiarism is avoided, not by proof of his incen- 
diarism, but by refusing the payment of losses of all insured persons, 
innocent as well as guilty, who have violated any of the clauses.** 

I shall have something to say about the soundness of this assumption 
further on in this paper. 


Vv 
I want to direct your attention especially to that part of the para- 
graph under discussion which says, “This entire policy shall be void . . if 


*Tt is not what the insured can actually recover under the law that tempts 
him to set a fraudulent fire, for if the facts were known he could recover noth- 
ing. It is what he believes he can recover by concealing the facts that creates 
the temptation. 

*“Underwriters justify their stand by pointing to the nature of the contract, 
and the fact that they are to all intents and purposes at the mercy of the assured, 
and dependent upon his good faith and honesty. He remains in possession of his 
property. His financial condition; the actual value of the property to him; the 
existence of secret motives either in himself or others to destroy his property; 
all these and many other things are or may be known to him, and cannot, in the 
nature of things, become known to the company except by chance.” Cabell, 
Hartwell, Increase in Hazard, op. cit. supra note 2, at 120. 
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the interest of the insured be other than unconditional and sole owner- 
ship.” Professor Vance says “unconditional and sole ownership exists 
in the insured when his interest in the property is vested in fee, not 
subject to condition or contingency and not held jointly with others.”’* 
The condition is violated if the insured, with respect to the insured 
property, is merely a lienholder,”° a mortgagee,” a lessee,?* a vendee not 
in possession and not having paid the purchase price,** a conditional 
vendee, ** an optionee,”* a life tenant,”* a partner,”" a tenant in common** 
or a joint tenant.*° The purpose of the condition as stated in Security 
Ins. Co. v. Kuhn,*° is “to protect the defendant against taking risks 
beyond the value of the interest insured, so that the insured would use 
all reasonable precaution to avoid the destruction of the property.” 

Probably the most common type of non-compliance with this condi- 
tion occurs where insurance is effected by a husband upon property 
owned by himself and his wife jointly or as tenants by the entireties. 
Joint ownership is not sole ownership, say the courts. Hence, in such a 
case the clause is violated and the policy is void. The Supreme Court 
of Pennsylvania put it as follows: 


“But the husband is not the sole and unconditional owner as 
the plaintiff contends. If he predeceases his wife, the entire 
estate continues in her, to the exclusion of his heirs, . . . his 
grantees, . . . his judgment creditors, . . . and purchasers under 
judgments against him. . . . Under our statutes relating to mar- 
ried women, a purchase under a judgment against him confers 
no right of possession even during the marriage, . . . and a con- 
veyance by both passes title to the property free and clear of 
any lien or claim of his creditors: . . . He is not the sole owner 
because his wife has rights as great as his ; he is not the uncondi- 
tional owner because his interest will cease and determine if he 
predeceases her.’’** 


The courts would hardly be justified under the very clear language used 
in the policy to hold otherwise. The typical situation seems to be this: 
When a married man buys property, especially a home, a joint tenancy 
or a tenancy by the entireties frequently appeals to him because of its 
characteristic that upon the death of either owner the property will pass 


* Vance on Insurance (2d ed. 1930) 706. 
* National Fire Ins. Co. v. Carter, 257 S. W. 531 (1924). 
™ Westchester Fire Ins. Co. v. Greer, 134 So. 881 (Ala. 1931). 
* Prussian National Ins. Co. v. Empire, 113 Ill. App. 67 (1907) ; Couch, Cyc. 
of Ins. Law, Vol. 4, sec. 933 (1929). 
* Capps v. Natl. Fire Ins. Co., 318 Ill. 350 (1925). 
* Va. Fire Ins. Co. v. Lennon, 140 Va. 766, 125 S.E. 801, 38 L.R.A. 186 (1924). 
* New Brunswic’- Fire Ins. Co. v. Nichols, 210 Ala. 63, 97 So. 82 (1923). 
* See cases citec .a note 33 infra. 
*™ McGrath v. Home Ins. Co., 84 N.Y.S. 374; Couch. op. cit. sec. 935. 
* See cases cited i in note 35 infra. 
s oee cases cited in note 32 infra. 
*, 207 Ill. 166, 167 (1904). 
* Porobenski v. fy Alliance Ins. Co., 317 Pa. 410, 176 Atl. 205 (1935). 
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by law to the survivor, to the exclusion of children or other heirs. Con- 
sequently, he has the deed made out to himself and wife, as joint tenants, 
or tenants by the entireties, records it and lays it away. Some time later 
insurance upon the property is effected. The husband has either for- 
gotten that the property is owned by himself and wife jointly, or, if he 
remembers, believes the fact unimportant in effecting his insurance. 
Consequently, he says nothing about it to the insurance agent, and almost 
never does the insurance agent ask him anything about his title. So the 
policy is issued in the husband’s individual name. The weight of author- 
ity in the United States supports the view that such a policy is abso- 
lutely void.*? 

There are also many cases of unjust deprivation of insurance pro- 
tection where the insured does not have a fee simple title to the land on 
which the insured building is located.** This is also usually a family 
matter, a case where the insured owns only a life estate with remainder 
in his children, or other relatives, or where the wife, parent, or sonie 
other relative of the insured owns the fee in the land upon which the 
insured constructs a building. 

In order to determine how extensively the clauses requiring uncon- 
ditional and sole ownership and a fee simple title are violated, and, 
therefore, in what numbers void and unenforceable insurance policies 
are being issued, I conducted a survey of a cross-section of insured real 
property in Champaign and Urbana, Illinois. The survey was conducted 


* Pollock v. Conn. Fire Ins. Co., 362 Ill. 313 (1936) ; Genessee Falls v. U. S. 
Fire Co., 16 App. Div. 587, 44 N.Y.S. 979 (1897); Conn. Mut. v. Crawford, 
219 N.Y.S. 103 (1927); Alfred v. Bankers Ins. Co, 167 Tenn. 278, 68 S.W. (2d) 
941 (1934); Palma v. Natl. Fire Ins. Co., 270 N.Y.S. 503 (1934); Lawson v. 
Twin City Fire Ins. Co., 2 Fed. (2d) 171 (1932) ; Western Assur. Co. v. White, 
171 Ark. 733, 206 S.W. 804 (1926) ; Schroedel v. Humboldt Ins. Co., 158 Pa. 459, 
27 Atl. 1077 (1893); Palm v. National, 43 Pa. Co. Ct., 689 (1915) ; Porobenski 
v. Amer. Alliance, 317 Pa. 410, 176 Atl. 205 (1935); Fulbright v. Phoenix, 44 
S.W. (2d) 115 (Mo. 1931); Jackson v. Amer. Eagle Fire Ins. Co., 92 S.W. 
(2d) 874 (Tenn., 1936). 

Other cases holding the policy void (apparently unjustly) because of lack 
of sole ownership are: Guard Ins. Co. v. Gunn, 130 So. 180 (Ala. 1930) ; Miller 
v. Great Amer. Ins. Co., 61 S.W. (2d) 205 (Mo. 1933); St. Paul Ins. Co. v. 
Culwell, 62 S.W. (2d) 100 (Tex. 1933); Hurley v. Guard Fire Ins. Co., 176 
S.E. 785 (Ga. 1934); Fireman’s Fund v. Cravey, 134 So. 232 (Fla. 1931) ; Citi- 
zens Ins. Co. of N. J. v. Railey, 77 S.W. (2d) 420 (Ky. 1934); World Fire Ins. 
Co. v. Burgarosky, 54 Pac. (2d) 631 (Okla. 1936) ; Bartz v. Eagle Point Mutual 
Fire Ins. Co., 260 N.W. 469 (Wis. 1935) ; Evens v. Home Ins. Co., 82 S.W. (2d) 
111 (Mo. 1935). 

Contra: McNeil v. Conn. Fire Ins. Co., 24 Fed. (2d) 221 (1928). A policy 
on property held by the insured as co-owner of community property has been 
held valid. British Gen. Ins. Co. of London v. Stamps, 57 S.W. (2d) 638 
(Tex. 1933) ; Hoyle v. Rep. Ins. Co., 14 S.W. (2d) 816 (Tex. 1929). 

* Campbell v. Richmond Ins. Co., 156 La. 455, 100 So. 679 (1924) ; Johnson 
v. Sun Fire Ins. Co., 3 Ga. App. 430, 60 S.E. 118 (1907) ; North River Ins. Co. v. 
Belcher, 155 S.E. 699 (Va. 1930) ; Dixie Fire Ins. Co. v. Greer, 25 S.W. (2d) 
743 (Ky. 1930); Totten v. Natl. Ben. Franklin, 160 Atl. 572 (N. J. 1032); 
Rodney v. Conn. Union Ins. Co., 143 So. 571 (Ala. 1932) ; Melton v. Aetna, 157 
S.E. 33 (W. Va. 1931) ; National Union v. Hall, 25 S.W. (2d) 738 (Ky. 1930) ; 
Franklin Fire Ins. Co. v. Lindley, 80 S.W. (2d) 798 (Tex. 1935). 
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in the following manner: A list of insured property owners, together 
with the location of the insured property and the amount of the insur- 
ance, was obtained from a number of insurance agents in the two cities. 
The deed records in the County Recorder’s Office were then examined 
and accurate information obtained as to whether such property was 
owned solely by the insured, or jointly by himself and his wife (or some 
other person) or whether the insured had a fee simple title. The results 
of the investigation may be summarized as follows: 
No. Per cent 
Total policies examined 100 
Total policies on properties jointly owned 43.86 
Total policies void because properties are 
jointly owned but solely insured 24.16 
Total policies void because properties are 
not owned in fee simple 3.9 
Total properties with void insurance 28.06 
Per cent of jointly owned properties 
having void insurance 











Total insurance on all properties examined 
Total insurance on all jointly owned properties... 1,320,180 
Total void insurance because properties are 
jointly owned but solely insured 684,950 24.94 
Total void insurance because properties are not 
owned in fee simple 91,900 3.34 
Total void insurance 776,850 28.28 
Per cent of total insurance on jointly owned 
properties that is void 51.88 
The significant figures in this study are that 28 per cent of all fire 
insurance policies on real property and 55 per cent of all fire policies 
issued on jointly owned real property are void and unenforceable, under 
the law of Illinois as decided by the Supreme Court of that state as 
recently as February, 1936.** That this is the fact is no reflection on the 
policyholders, upon the insurance agents, nor upon the Supreme Court, 
but that it is so, is a severe indictment of the moral hazard clauses in 
the Standard Fire Insurance Policy used in 44 of the United States. 
Whether or not Champaign-Urbana is a typical community I do not 
know. But since it is the home of one of the largest Universities in the 
United States, if it differs appreciably from the typical community, it 
would be in its higher percentage of college-educated inhabitants and 
insurance agents. This factor, if influential at all, should decrease the 
percentage of void policies below that of the normal community. There 
are, of course, other factors that might raise or lower the percentage of 
void policies issued in various parts of the country, but it would be a 
startling fact, if studies were to show that one-fourth of all fire insurance 
policies on real property issued in the United States were void because 
of non-compliance with the sole ownership and fee simple clauses. This 
percentage of void policies would be increased if the figures had included 














™ Pollock v. Conn. Fire Ins. Co. supra note 32. 
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violations of the other moral hazard clauses. This information is 
unfortunately unavailable. If this situation now provokes tears from 
policyholders and smiles from underwriters, it would be interesting to 
observe the reversal of emotions if the underwriters suddenly found 
themselves the defendants in thousands of lawsuits to recover back 
premiums that had been paid for scraps of paper under the mistaken 
belief that they were insurance policies. 

Among those who were carrying void insurance on their properties 
in the Champaign-Urbana district were deans and professors in the 
University of Illinois, and prominent business and professional men of 
the two cities. 

Most of these properties were residences occupied by the joint owners 
themselves, each of whom was as much interested in the preservation 
of his spouse’s interest as in his own. It is extremely unreasonable to 
assume that under such circumstances a husband would destroy his 
home in order to obtain the insurance on his wife’s as well as his own 
interest. I submit that there is no more of a moral hazard in the case of 
sole insurance upon property owned jointly by husband and wife than 
there is in the case of individual insurance upon property owned indi- 
vidually by either of them. 

Now, when it comes to other kinds of joint ownership the degree of 
intensity of communal interest is but little less than that of husband 
and wife.** Two sisters or brothers may own their home as joint tenants 
or tenants in common. Three or four children may have inherited some 
property which they hold as tenants in common. It is quite natural for 
the one who transacts the business for the others to take out a policy in 
his own name. 

These various cases constitute the great majority of property interests 
that come within this clause. When such a large percentage of policies 
issued are actually void under this clause, a serious question is raised as 
to its desirability. Should the insurance policies of these innocent folks 
be sacrificed upon the altar of the “unconditional and sole” ownership 
clause? But some underwriters say, “Why don’t these people read their 
policies?” There are two answers to this question. The first one is that 
they do not read them because common, average, ordinary individuals 
do not read such things, and the exhortation of underwriters will not 
change them. And secondly, even if they did read them, what would 
they know as to the meaning of the “unconditional and sole” ownership 
clause? If we want to be realistic we should recognize that lawyers, 
business men, professors, and even insurance agents do not read their 
policies, or, if they do, do not know what the courts are likely to hold 
them to mean. No, law must adapt itself to people as they are, not as 


* See Jammal v. Girard Ins. Co., 210 App. Div. 145, 205 N.Y.S. 561 (1924); 
Eureka Security Co. v. De Ross, 40 S.W. (2d) 924 (1931); Winfrey v. Girard 
Fire Ins. Co., 38 S.W. (2d) 1009 (Tex. 1931); Hebner v. Palatine Ins. Co., 
157 Ill. 144, 41 N. E. 627 (1895). 
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the insurance world would like to have them be. Though it is sometimes 
necessary in the interests of expediency and certainty to base rules of 
law upon presumptions that people do what it is known they do not do, 
or to charge them with knowledge of what it is known they do not know, 
it is usually unwise to do so. Contracts by which necessary services are 
dispensed to the public, in the end, will have to comply with the average 
man’s conceptions of what is reasonable and just, and if the companies 
furnishing the service do not choose to comply with that demand, the 
law will compel them to do so. 
VI 


There are a number of cases in which harsh results have been reached 
because of non-compliance with the condition against transfer of “inter- 
est title or possession.”** This clause has alsp caused difficulty because 
of a variety of constructions. Does a mere contract to convey, or a con- 
tract to convey plus giving possession, or both, plus payment of the 
purchase price constitute a transfer of interest, title, or possession, or is 
there no transfer until the deed is delivered ?*" 

The clause rendering the policy void because of the commencement 
of foreclosure proceedings also causes a great deal of grief.** Especially 
does it seem unreasonable in the case where the underwriter recognizes 
the right of a mortgage by adding a loss payable clause for his benefit, 
and then avoids the policy if the mortgagee institutes foreclosure pro- 
ceedings on his mortgage.*® 

Another clause in the revised New York standard makes a policy 
unenforceable while the insured property is incumbered by a chattel 
mortgage. While this is an improvement over the old New York 
form which made the policy absolutely void in case of a chattel mort- 
gage, there are still many cases of perfectly innocent policyholders 

‘fering under this clause.*° In one case the owner of a policy on a 
4 <"tity of wool desired to mortgage the wool to a bank. Knowing that 
he needed an endorsement permitting a mortgage, he took his policy 
c» the company’s agent immediately after executing the mortgage and 
requested the proper endorsement. The agent gave him an endorsement 
making the policy payable to the insured and the bank. Upon a subse- 
quent loss the company refused to pay, and the Supreme Court of the 


* Mahan v. Home Ins. Co. of N. Y., 205 Mo. App. 592, 226 S.W. 593 (1920) ; 
North River Ins. Co. v. Waddell, 216 Ala. 55, 112 So. 336, 52 A.L.R. 839. See 
also Patterson, E. W., The Transfer of Insured Property in German and in 
American Law, 29 Colum. L. Rev. 691 (1929). 

**See Vance on Insurance (2d ed., 1930) 719. 

* Peterson v. Hudson Ins. Co., 15 Pac. (2d) 249 (Ariz., 1932); Jones and 
Pickett v. Mich. Fire Ins. Co., 132 La. 847 (1913). 

* Hole v. Nat. Fire Ins. Co. of Hartford, Conn., 122 Kan. 328, 252 Pac. 
263, 50 A.L.R. 1113 (1927). 

“E.g., see Lipedes v. Liverpool, London & Globe Ins. Co., 229 N. Y. 201, 
128 N.E. 160, 13 A.L.R. 550 (1920) ; Hargett v. Gulf Ins. Co., 55 Pac. (2d) 1258 
og 1936); Dresher v. London & Lancashire Ins. Co. 280 Pac. 57 (Wash. 
1929). 
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United States held that the company was not liable because the endorse- 
ment given by the agent did not indicate that the bank was a mortgagee.** 
A policyholder may well ask: What is a poor man to do? His policy 
says if he mortgages his chattel property, his insurance is suspended 
unless consent from the company is obtained. He obtains consent from 
the company by what seems to be a proper endorsement upon the policy. 
The court then tells him his policy is void because he did not get the 
right kind of consent. Incidentally, after this case was decided an 
investigation revealed that the endorsement on that policy was substan- 
tially identical with that given in mortgage cases by 57 different com- 
panies operating in the territory of Champaign and Urbana, Illinois, 
and that numerous policies outstanding in that territory were absolutely 
void under the United States Supreme Court decision, because the payee 
in the loss payable clause was not specified as a mortgagee.*? All these 
policies, in effect, gave the underwriter an option to pay losses or not 
as it pleased. 

In another case a chattel mortgage was executed but not delivered, 
and was recorded apparently without authority ; yet it was held that the 
policy was avoided.** 

Do not these cases raise doubts as to whether policies should contain 
provisions forfeiting insurance because of a limitation or a condition 
upon the title of the insured? English policies do not contain them. 
Their policies only provide for a voiding of the insurance if the insured 
has no interest at all or if it entirely ceases. Massachusetts,** Maine,** 
New Hampshire,** and Minnesota‘? omit the unconditional and sole 
ownership, the fee simple ownership, the foreclosure, and the chattel 
mortgage clauses.*** No one has shown that these jurisdictions have a 
higher loss ratio than other jurisdictions, among policy holders having 
undisclosed limited interests. 


“Sun Ins. Office v. Scott, 284 U. S. 177, 52 Sup. Ct. 72 (1931). See also 
Hargett v. Gulf Ins. Co., supra note 40. 

It is arguable that reformation would be obtainable in a case of this kind. 
But since the reason for the court’s holding the endorsement invalid in the Scott 
case was that it was not sufficiently informative to the company of the character 
of the payee’s interest, reformation, after the loss, could not remove the ob- 
jection. The question in the case was not what was the intention of the parties, 
but was the endorsement a sufficient writing to satisfy the requirements of the 
policy. The case is analogous to reforming a contract that comes within the 
statute of frauds. 

“Goble, G. W., Insurance—Consent to Mortgage Insured Property, 26 III. 
L. Rev. 805 (1932). 

“ Bezich v. Columbia Ins. Co., 12 Pac. (2d) 413 (Wash. 1932). 

“Gen. Laws of Mass., Ch. 175, sec. 99 (1921). 

“Rev. St. of Me., Ch. 60, sec. 5 (1930). 

“In New Hampshire the insurance commissioner has power to prescribe the 
policy form. The form follows that of Massachusetts. See Pub. Law of N. H., 
Ch. 276, sec. 1 (1926). 

“ Mason’s Minn. St., Ch. 19, sec. 3512 (1927). 

“* Wisconsin makes the “unconditional and sole ownership” clause inap- 
plicable to joint tenancy of husband and wife. Wis. St. (1931) Ch. 203, sec. 
203.025. 
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That there is an increase in moral hazard in the situations enumer- 
ated in the policy is purely an unsupported assumption. Statistics are 
not sufficient to come even near to satisfying scientific standards of 
proof.** Reliable impartial investigators have variously estimated the 
proportion of fraudulent fires from a fractiin of I to 10 per cent 
of the total loss.** Professor Patterson, after reviewing such studies, 
concludes “that only a relatively small percentage of the annual fire loss 
in the United States . . . is due to fraudulent fires.”*® But for our pur- 
poses even this “small percentage” is not significant. The vital question 
is what proportion of this “small percentage” of annual loss is induced 
by violations of the moral hazard conditions of the policy. Unless there 
is both a violation of a condition and a fraudulent fire, the first cannot 
be said to have produced the latter. It must not be overlooked that other 
situations than those prohibited in the policy produce fraudulent fires. 
The percentage of fraudulent fires by policyholders not complying with 
the moral hazard conditions of the policy must be exceedingly small. 
But the number of losses actually induced by violated conditions is 
smaller still. This number could only be ascertained by determining the 
extent to which the proportion of fraudulent fires among policyholders 
violating the conditions exceeds the proportion among those not violat- 
ing them. Is there any justification whatever for retaining policy pro- 
visions designed to catch this fractional part of a “small percentage” of 
policy-violating incendiarists at the cost of placing void insurance into 
the hands of a large percentage of the policy holders of the country? 

Furthermore, it is significant that both the old and the revised New 
York policy forms permit a mortgage upon insured real property, with- 
out endorsement or consent of the underwriter.*® But it is well known 
that by reason of the existence of a mortgage for more than the value 
of the mortgaged property an insured’s interest may be worth less than 
nothing.® Yet this has not been thought sufficiently hazardous to require 
a prohibitory provision in the policy. As against this argument it has 
been contended that notwithstanding the destruction of mortgaged 
property, the insured is still personally liable for the mortgage debt and 
would have an interest in preserving the property so that it would be 
used to pay his debt. But this is not necessarily true. In the case of a 
mortgage without a promise to pay the debt, but containing only a 


“That the claims of underwriters relative to the percentage of fraudulent 
fires is probably grossly exaggerated, see Hardy, Risk and Risk Bearing, 292 
(1923) ; Moore, F. C., Fire Insurance and How to Build, 43-45 (1903) ; Proceed- 
ings of the National Board of Fire Underwriters, 119-125 (1927); Patterson, 
The Transfer of Insured Property in German and American Law, 29 Colum. 
L. Rev. 691, 704, 705 (1929); Cohen, Encumbrancing ihe Realty as Affecting 
the Moral Hazard in Fire Insurance, 24 Colum. L. Rev. 605, 612, 613 (1924). 

“” Patterson, op. cit. 705. ae 

® The Iowa form is the only one prohibiting a real property mortgage with- 


out consent. Code of Ia. Ch. 404, sec. go18 (1931). 
= Cohen, op cit., supra note 48, contends that there is no appreciable moral 


hazard even in the mortgage situation. 
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defeasance clause making the conveyance inoperative if the loan is 
repaid, there is no personal liability in the mortgagor to pay the loan. 
Here the mortgagor would have considerably less interest in preserving 
the property from loss than if he were, for example, a joint owner. 
Furthermore, even where the mortgagor is personally liable for the 
mortgage debt, if the property is not worth the mortgage and if the 
mortgagor is insolvent, a personal judgment against him for the debt 
would be nothing for him to fear. 


But if the theory of moral hazard is based upon the assumption that 
an owner in fee of an unlimited interest is likely to use more care in 
preventing and extinguishing fires than an owner of only a limited 
interest, one is moved to remark that even an unlimited owner can do 
little to prevent or extinguish a fire on his premises if he does not occupy 
them himself, but has leased them to a tenant; and yet a leasing and a 
change in occupancy of the insured premises is expressly permitted by 
the policy. A succession of tenants of all varieties of creeds, races, and 
ideas of truth and honesty constitutes no violation of the policy whatever. 

And, of course, the insured property may be mortgaged for more 
than it is worth to one person, and leased for less than it is worth to 
another, in which case it is subject to the double peril of a limited own- 
ership on the one hand, and an ownership divorced from occupancy on 
the other. And yet this has not been regarded as sufficiently hazardous 
to warrant a policy provision prohibiting it. The policy is silent on both 
of these hazards. 

If these moral risks were not regarded by the underwriters as suffi- 
ciently hazardous to warrant forfeiture clauses in the policy which they 
themselves drafted, it is hard to see the justification for forfeiture clauses 
covering the other cases of limited ownership which I have discussed. 
Apparent satisfaction by everybody with these omissions from the policy 
creates a rather strong presumption that moral hazard based upon limited 
ownership is unimportant. 

But assuming that there is some increased moral hazard in jointly- 
owned property, insured in the name of one owner, or in property con- 
tracted to be sold but where possession is retained, or in property located 
on ground not owned by the insured in fee simple, there are further 
reasons against automatic forfeitures in such cases. Non-compliance 
with one of these conditions, followed by a loss, creates what might be 
called in law an irrebutable presumption that the insured wilfully 
destroyed the insured property. Even if the insured could prove by 
20 bishops that he had nothing whatever to do with the fire, and that 
his house was struck by lightning, still he could recover nothing. The 
evidence of the 20 bishops would not evén be admissible in court. In 
answer, it is said that, because of the difficulty of proving incendiarism, 
it is necessary in order to defeat the claims of incendiarists, to issue 
unenforceable policies to many good faith policyholders, and to deny 
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absolutely the claim of some of them because their property happened 
to be destroyed under suspicious circumstances. 

But evidence that incendiarism is not as difficult of proof as is 
generally claimed, is presented in a recent number of The American 
Insurance Journal in an article by Edgar V. Cabot,®* who after review- 
ing the various methods of the arsonist, concludes, “All the evidence 
tends to show that arson is getting to be less and less a good gamble for 
those inclined toward this shady activity. Even the experts are finding it 
increasingly difficult to escape the modern means of detecting set fires. 
It is being noised abcut in the underworld that when thinking of burning 
up your property—the best second thought is, ‘Don’t, it’s dangerous’.” 

But assuming that incendiarism is difficult of proof, it seems to me 
inadequate reasoning to say that by reason thereof, the company should 
be excused from proving it, if that is its reason for denying the claim. 
Many crimes are difficult of proof but that does not justify sending 
suspected persons to the penitentiary without proof of guilt. Our theory 
of law is that it is better to let some guilty people go unpunished than it 
is to punish even one innocent person. Is it not more important for the 
institution of insurance that protection be accorded to innocent persons, 
who having paid the price are reasonably led to believe that they have 
insurance, than it is that their policies be forfeited in the hope that an 
occasional incendiarist will go down with them ?** 

The underwriters’ reply to this is that if they believe the claimant to 
be honest, they will pay the loss despite the violation of a condition. This 
means that the underwriters are placed in the advantageous position, in 
case of loss, of having an option to pay their policies or not, as they 
elect ; and if there is a suspicion that the insured has burned his property, 
or has done something else distasteful to them, they will refuse payment 
on the ground of a violated condition. The underwriters admit this, but 
again justify it upon the ground that arson is exceedingly difficult to 
prove, and unless they can establish a ciear case the jury (none too 
friendly to insurance companies anyway) will render verdicts against 
them. But again this justification is inadequate. In the first place a 
policy which simply confers an option upon an insurance company to 
pay or not to pay as it elects is no insurance policy at all. It does not 


= Arson—An Ancient Art, Ever New, Journal of American Insurance, No- 
vember, 1936, 11. 

%“T believe I am not far wrong when I assert that to an insistence on moral 
hazards as grounds for forfeiture, is largely due the hostile attitude which both 
courts and juries are too apt to assume towards insurance companies .. . . 

“It is a serious question in my mind whether you would not gain in the end, 
by stripping your contract of many of the forfeiture clauses, and relying upon 
the general principle that fraud, however subtle and novel, will, if proved by a 
fair preponderance of evidence, be a complete bar to a recovery. You would, 
I believe, find the courts and even juries willirg to protect your rights; and 
their changed attitude would be more efficient in guarding those rights than the 
plan you have pursued of inserting forfeiture clauses in the policies.” Cabell, 
Hartwell, speaking to Insurance Society of New York, op. cit. supra note 2, 
at 129-131. 
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supply the essential element of insurance, viz., security. However honest 
a company may be, the persons with whom it deals are entitled to an 
enforceable promise that in the event of loss the amount thereof will be 
paid. How much value would an insurance company attribute to a bond 
or other security offered to it as an investment which consisted simply 
of a promise to pay at the promisor’s option? The good reputation of 
the promisor would not possibly be accepted as a substitute for the 
sanction of the law back of the promise. There is no sound reason why, 
if a person pays a premium for a fire insurance policy, he should not 
receive a policy containing a binding obligation of the company to pay 
for fire losses sustained. That is what the applicant asks for, what he 
expects, what he pays for, and what he is entitled to. 


VII 


How can these evils be corrected without doing injustice to under- 
writers? I suggest that consideration be given to the following pro- 
posals : 

(1) Strike out all the paragraph entitled “Ownership, etc.” except 
the clause prohibiting an assignment of the policy before loss. That 
would mean the elimination of the clauses voiding the policy because of 
unconditional and sole ownership, lack of fee simple title in the land, 
commencement of foreclosure proceedings, or transfer of interest, title 
Or possession. 

Omission of the unconditional and sole ownership clause is, however, 
but a partial remedy. Omission would save the policy from invalidity, 
but since a fire insurance policy is an indemnity contract, and since the 
policyholder has but a partial interest, he could recover for only his 
pro rata share of the loss. It has been so held in Massachusetts,** where, 
as I have said, the clause is not used. 

(2) A clause should be added which will permit a recovery of the 
full loss, payable to the owners as their interests may appear, or to the 
policyholder in trust for the owners as their interests may appear. The 
justification for this is that the insured intended to purchase and actually 
paid a sufficient premium for protection of the other interests as well as 
his own, and the underwriter intended to give full protection against loss. 
Therefore it seems to me desirable that some such clause as following be 
added to the policy :*** 


If at the time of any loss to the property covered by this policy, 
it appears that the insured is a life tenant with a remainder in one 
or more other persons, or is a community property co-owner with 
another person with respect to the insured property, or it appears 
that one or more other persons are joint tenants, tenants in com- 
mon, tenants by the entireties, or tenants in partnership with the 


* Ritson v. Atlas Assur. Co., 171 N.E. 448 (Mass. 1930). 
“*In the interests of a briefer policy, it may be more appropriate and just 
as effective to put this provision in the insurance statutes but not in the policy. 
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insured with respect to the insured property, such other persons, 
if and in so far as the property is not otherwise insured by them 
or on their behalf against such loss, shall be entitled to the benefit 
of this policy as their interests may appear, provided that full 
performance rendered to the insured in behalf of all persons 
interested in the insured property shall in any event constitute 
a discharge of the insurer’s obligation hereunder. 

(3) To eliminate the confusion resulting from varying constructions 
placed upon the “transfer of interest, title or possession” clause, and also 
to reach what seems to me to be a more equitable result, I suggest the 
following, which is similar to a provision used in English policies :** 

If, at the time of any loss to the property covered by this policy, 
the insured shall have contracted to sell his interest in such prop- 
erty, and the deed shall not have been delivered, or the full pur- 
chase price shall not have been paid, or possession shall not have 
been given, the purchaser upon the delivery of the said deed, if 
and in so far as the property is not otherwise insured by or on 
behaJf of the purchaser against such loss, shall be entitled to the 
benefit of the policy so far as it relates to such loss, without 
prejudice to the rights and liabilities of the insured or the com- 
pany under this policy prior to the date of the delivery of the deed. 


(4) Strike out the paragraph which makes the policy unenforceable 
while encumbered by a chattel mortgage. 

As against the position taken in these proposals, it can be said with 
considerable persuasiveness that an insurance policy is a purely personal 
contract, and in effect insures only the named insured against any loss 
he may sustain as a result of the destruction of the described premises, 
and that to protect owners of other interests in the same property is a 
departure from this principle. It is to be admitted that there is ample 
support in the cases for this theory. But the theory already has been 
departed from in a number of instances, and it certainly is not a neces- 
sary position to take. The theory should still be adhered to where speci- 
fied interests are insured, as, e.g., that of a mortgagee, a lien holder, a 
life tenant, etc. But where the policy purports to insure the “property,” 
there is good reason for saying that it insures all interests in the property 
whoever may own them. One of the reasons for this view is that the 
layman looks upon insurance as attaching to the ownership of the land 
and passing with it when it is transferred. Likewise he ordinarily under- 
stands and relies upon it as a complete coverage of all interests involved. 
And since, if the facts were fully known by the underwriter, the names 
of all interested parties would be inserted as payees of the policy as a 


Emanuel, M. R., Insurance Law, Theory and Practice, 496 (1931). See 
also Halsbury’s Laws of England (2d ed., 1935) secs. 753 and 757. This pro- 
vision also might be put in the statutes and omitted from the policy. 

“Brady v. Welsh, 200 Ia. 44, 204 N.W. 235, 40 A.L.R. 603 (1925). See also 
the court’s discussion of the law in the case of division of the policy proceeds 
between a remainderman and a life tenant where the latter effects the insurance, 
Clark v. Leverett, 159 Ga. 487 (1924). See also Patterson, op. cit. supra note 48. 
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matter of course, I see no serious objection to adopting the layman’s 
view of the nature of the contract. The adoption of such a theory would 
result in the supplying of a wider and more dependable service, which in 
the long run would bring lasting credit and strength to the institution 
of insurance. 

Discussion 

PRESIDENT BLANCHARD: I see that I made no mistake in asking 
Prof. Goble to talk to us. I am asking another lawyer to appear next. 
I now call on Mr. Kelly of the American Mutual Alliance to present 
his discussion of the paper—Mr. Kelly. (Applause. ) 

Mr. Ketty: Mr. Chairman and gentlemen: When I first heard I 
had been assigned to discuss Prof. Goble’s very excellent paper, I thought 
that perhaps this had been done under a mistaken assumption on the 
Chairman’s part or on the part of the Program Committee that you 
would have the benefit of the conservative insurance view of the prob- 
lems which Prof. Goble has so very ably considered. I think the Chair- 
man in his opening remarks made it clear that you were unable to secure 
for this program a representative of the stock fire insurance companies, 
who would much more correctly than myself represent that view. 

I think before launching into my own remarks I should say a few 
words in defense of the position of our absent brethren. If any of them 
were present they would perhaps prefer to have someone else speak 
for them. But I think their position could be briefly summarized as 
follows: 

The orthodox underwriters and insurance executives believe there is 
no public demand for a revision of the standard fire policy at all. They 
also believe that the contract as written is adequate for the insurance 
of property and for their purposes. They believe that a great body of 
court decisions has been accumulated behind the provisions of the old 
New York Policy which make its meaning comparatively clear and any 
supposedly ambiguous sentences have, according to their theory, been 
clarified by the courts. 

There are other reasons advanced. One of them is that to change at 
this time would involve a tremendous expense to the companies and 
would result in a great deal of trouble. Last and most important of all, 
if a new revision of the Standard Fire Policy should meet the same fate 
as the last one and only be adopted in a few states, we would not improve 
the situation but would make it worse, since we already have six recog- 
nized standard fire insurance policies in the United States and to add a 
seventh would hardly be an improvement. 

Now my own opinion, which is not worth very much, is that many 
of these arguments are unsound and that some of the others are out- 
weighed materially by the advantages which would come from a new 
revision of the standard policy which might be adopted on a wider scale. 
But I think it is only fair that someone should stand up here and say a 
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few words for the defense of the conservative and orthodox point of 
view. 


I do not propose to further debate with Professor Goble the negative 
side of the question as to whether or not we should have revision, or 
debate with the “old guard” of the fire insurance business on the affirma- 
tive side of the same question. It is my feeling that before we do anything 
we should study the situation carefully, and that we must recognize from 
the very beginning that it is far more important to change the views of 
the fire insurance executives on the need for revision of the standard fire 
policy than it is to secure any legislation. 


Speaking realistically—and I imagine that is the way you want me 
to speak—lI seriously doubt whether any group, even the Insurance 
Commissioners, can force through the legislatures of this country a new 
revision of the New York Standard Fire Policy if the fire insurance 
companies themselves are fighting that proposal. Therefore, from a 
practical standpoint, the task which you as individuals and through your 
organization should embark is the education of the men in the swivel 
chairs behind the executive desks as to just exactly what is to be gained 
through a revision, the reasons for it and the pros and cons of the situ- 
ation. It is a subject far too wide to be considered lightly or to be 
dismissed with a few casual reflections. It will require long and earnest 
study before we are in a position to undertake a revision. And I think 
it will be realized by all those intimately acquainted with the situation 
that a movement of this kind cannot be carried to successful completion 
in less than five or 10 years, granting that all conditions were favorable. 


Before further discussing Professor Goble’s remarks, I would like 
to call your attention to the successful experiment which was launched by 
the casualty companies last year in the same field of standard insurance 
policies. There by joint action of the two major organizations, stock 
and mutual, a new standard automobile liability policy was drafted. 
These organizations had the benefit of outside comment, a committee 
of the American Bar Association interested itself in the subject, and its 
comments and criticisms of the language which had been used were 
carefully reviewed by the Committee. When the policy was finally 
dafted it was placed in force throughout the country, with the exception 
of Texas, which sometimes seems still to be a sovereign and independent 
state. But it was placed in force in every other state without any trouble 
at all. And we now in that particular field have a single national policy 
whose language is interpreted by the courts of 47 states and the District 
of Columbia, where a decision in any jurisdiction has value in any other 
jurisdiction, since the language in the policy is in each case the same. 
If the Illinois Supreme Court decides that the provision of the policy 
with reference to immediate surgical aid has one meaning, that meaning 
can be quoted in any other courts and you will be dealing with exactly 
the same language. 
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I am familiar with the difficulties in following such a course of 
procedure in the fire insurance business. First of all, we have on the 
statute books of over 30 states legislation which now sets out the language 
to be followed in the statutory standard fire insurance policy. Before 
the fire insurance business could attempt to follow the lead of the 
casualty people, it would be necessary to repeal those statutes and sub- 
stitute in their place other statutes which would give to the Insurance 
Commissioners or some other administrative officials the right to pre- 
scribe a standard policy. 

Professor Patterson in at least two of his books has discussed the 
constitutional difficulties which the states found in attempting to follow 
that course when the first agitation for standard fire policies took place. 
Statutes which attempted to give that power to the Insurance Commis- 
sioner were held unconstitutional in a number of cases. It is, however, 
true that the New York Standard Fire Policy, the great model to which 
we all go back, was adopted in almost exactly that way and that in over 
50 years it has never been questioned. It has seemed to me that perhaps 
some statute might be drafted which would give the Insurance Commis- 
sioner the right to prescribe a policy within certain definite limits or 
following a certain definite model. If any group could be given the 
power to draft such a standard policy representing the public interest 
and then the Insurance Commissioner were directed by statute to put 
such a policy in force in the state, the difficulties might be overcome. 
But on that point, Professor Patterson, who is familiar with the recent 
trend of decisions has a much better understanding of the workings of 
the judicial mind than I have, can give you some further enlightenment 
as to whether this might or might not be done. If it could be done con- 
stitutionally and if the business could be educated to the point where it 
was willing to get behind such proposal, I do not doubt that the result 
would be far preferable to the one we have today, because I agree entirely 
with Professor Goble that much of the language in the old New York 
Fire Insurance Policy places undue burdens upon the policyholder and 
that even the new policy is open to much improvement. 

Conditions change. Economic, social and even insurance business 
conditions change. And it is difficult to meet such changes through legis- 
lation. You can’t run to the legislature and ask them to let you modify a 
certain condition or paragraph of your policy every two years. Yet if 
you had some group that could be given the task of continually keeping 
the standard form up to date, any additions or amendments might be 
amended simply by action of the Insurance Commissioners. 

I think some precedent in the fire field has been established by 
statutes giving the Insurance Commissioner power to adopt an annual 
statement form drafted by the National Convention of Insurance Com- 
missioners. I do not know whether those statutes have ever been tested 
in the courts, or whether there has been any group sufficiently interested 
in keeping the Insurance Commissioner from using such forms to bring 
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the matter to a court trial, but it is a suggestion which probably should 
be considered before any action is taken with reference to an attempt to 
revise the present standard fire insurance policy. 

Professor Goble devoted a great part of his paper to a discussion 
of the moral hazard conditions of the revised New York Standard Fire 
Insurance Policy. I think you will all agree with me he went after those 
conditions with vigor and enthusiasm and that he made a fairly good 
case. There are, however, one or two things which must be said on the 
other side. 

He pointed out that in this field, at least, the underwriters can bring 
to their support arguments which seem to have the color of plausibility. 
Before discussing the moral hazard conditions I want to take just a few 
minutes to outline the background. 

All of you know just as well as I do that the hazard of any particular 
risk, this building or your own little vine-covered bungalow, is dual in 
its nature. There is, first of all, the physical hazard, which is the con- 
struction of the building, the exposures of the building, the accessibility 
to fire protection, the purposes for which it is used, and so on. And, 
secondly, there is the moral hazard. 

Many people seem to feel by moral hazard we mean the danger that 
the owner of the property or the person who has it insured will light a 
match and touch it off himself. That is far too narrow a definition. By 
moral hazard the fire insurance underwriter means any condition in 
the mind of the policyholder or in his interest in the property which will 
give him a mental attitude where he doesn’t care whether it burns or not. 
And as soon as that condition exists, you have a moral hazard. 

Professor Goble quoted a number of authorities, including Professor 
Patterson, as to the degree of moral hazard in the fire insurance busi- 
ness. It is something that isn’t susceptible of exact measurement. We 
have studied it at our office quite exhaustively. I took it up with what 
authorities I could find whom I thought were from a practical position 
in a position to know. I was told that it was their belief that during the 
early years of the depression over 50 per cent of the fires on mercantile 
properties were due to moral hazard. We have made some studies in 
our own office in an attempt to correlate the fire loss ratios and economic 
conditions to see just what effect changing business skies had on fire 
losses, and we found a very decided effect. We found that the ratio of 
fire losses paid to premiums written is almost exactly codrdinated with 
the ratio of number of business failures to concerns in business. And 
it is our opinion, from what evidence we can secure, that moral hazard is 
at least one-third of the total hazard on any property. I can’t prove it to 
you, I can’t put a formula on a blackboard that would show that is true. 
I hope if we continue our studies for four or five years, to have some 
evidence that I can lay before you for your independent analysis. I 
can’t do it now. 
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I don’t think it is material that we establish how large a part moral 
hazard plays in fire insurance, if—and this is the big condition—if you 
will grant that it is a substantial part of the hazard. Incidentally, that 
is a condition which Professor Goble is apparently not willing to grant. 

Now with that established, at least to my satisfaction, and I hope 
to yours, we go on to the conditions which follow from it. 

If moral hazard is important, you must concede that fire under- 
writers in determining whether or not they will insure a building are 
entitled to know the degree of moral hazard involved in the particular 
policyholder they are insuring. And I think it is almost evident that we 
cannot determine the moral hazard which exists unless we can know 
the ownership of the property and the interest of the policyholder in 
that property. If any change in the interest of the policyholder occurs 
after the policy has been written, fire underwriters believe they should 
be notified that there has been a change and given an opportunity of 
signifying whether or not they are willing to continue the ownership 
under the new conditions. It isn’t a question of inducing fraudulent 
fires because of any change in interest. Most underwriters, I could say 
all underwriters, are perfectly willing to insure a building which is 
owned in joint tenancy by a husband and wife if they are willing to 
insure the husband alone. That particular clause, however, was inserted 
not to guard against that condition, but to let the fire underwriter know 
at the time he wrote the policy whether or not the person he was insuring, 
whose reputation for honesty and integrity could be checked, was the 
same person as the person who would gain or lose by a fire on that 
particular property. 

Now it is obvious to you, and Professor Goble brought it out in his 
paper, that the insurance company has no other way of determining 
the interest of the property aside from the information which it secures 
from the man applying for insurance or from its policyholder, and it is 
for that reason that these moral hazard conditions have been continued 
in the revised New York Standard Fire Insurance Policy. 

I was amazed and startled and shocked at the figures on the number 
of void policies in the Champaign-Urbana district which are included in 
Professor Goble’s paper. I think it is a revelation to most fire insurance 
men and one which will cause them to be just a little bit ashamed of the 
way they have run their own business. But I disagree with him in setting 
the blame for these conditions. I do not think they are an indictment of 
the Standard Fire Insurance Policy nearly as much as they are an 
indictment of the machinery through which the fire insurance business 
of this country is at the present time written and produced. I think 
they point out very clearly that the movement at present on foot to 
revise the Standard Fire Insurance Policy should be followed, if not 
preceded, by a movement to better educate the people in the business 
who are selling the insurance. It seems almost incredible to me that any 
agent or broker who secures a commission from the policyholder, in the 
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last analysis for his expert knowledge of insurance, should overlook 
such an essential point in the contract, and particularly that it should be 
overlooked in at least 50 per cent of the cases. And I think that you in 
your official capacities as teachers of insurance might undertake to 
educate not only the executive as to the need for revision of the Standard 
Fire Insurance Policy, but you might also attempt now to educate the 
agent and broker or other producer as to just exactly what the terms of 
the present fire insurance policy are. 

Gentlemen, I thank you. ( Applause.) 

PRESIDENT BLANCHARD: It might be well to note that in England a 
great deal more use is made of applications or, as they call them, pro- 
posals, than in this country. Certain of these problems might be solved, 
if the insured were required, for example, to state his interest before 
he could get a policy. This requirement would complicate the machinery 
a bit, but it has merit, I believe. 

I have been extremely fortunate in securing the consent of a member 
of the Committee of the Insurance Brokers’ Association of Illinois to 
discuss this paper. I now call on Mr. Timmons, who will discuss the 
paper from the point of view of the broker. 

Mr. Timmons: Mr. Chairman and gentlemen: I am pinch-hitting 
for Mr. J. A. Mudd, Jr., Vice-President of the National Association of 
Insurance Brokers, who unfortunately became ill yesterday with an 
attack of flu. So I am reading his paper. 


Mr. Mudd’s paper is as follows: 

In our appearance here as representatives of the National Association 
of Insurance Brokers and more particularly the Insurance Brokers’ 
Association of Illinois, let us state that we are reluctant to join in public 
criticism of policy forms, as we hesitate to admit that in this State 
insurance has become public property to the extent that permits outside 
dictation in the matter of forms and contracts. 


Unlike many other States, we do not have compulsory insurance in 
Illinois, nor do we have controlled rates or State funds, and so far, 
thank goodness, insurance in this State is still a private enterprise. Regu- 
lation is confined primarily to matters of investment, which is a recog- 
nized function of the Department of Insurance, although with the intro- 
duction of the Old Age Pension and the Social Security Act, we antici- 
pate a growing interest in Federai Insurance programs in the future and 
the right of the public to representation on all hearings involving this 
phase of insurance. 

Recently we had the pleasure of listening to a broadcast of a debate 
between Colgate and Columbia Universities on the subject of “Minimum 
Wage and Maximum Hours.” The success of the affirmative argument 
involved the releasing of State Rights in the matter of wage and hour 
control in order to vest in the National Government necessary powers 
to make the wage and hour law uniform throughout the 48 States. 
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The doctrine of State Rights has obtained since the beginning of 
our Government and we now, in retrospect, must measure the wisdom 
of this reservation in our Constitution. To project a National change 
throughout all States and territories may, in some instances, impose 
too large a load for ready absorption; and while some of the more 
progressive States make a complaint of the burden of inequality in 
competitive production costs to their respective industries nevertheless 
we have the benefit of gradual introduction of a change designed as a 
benefaction, with the opportunity of analysis and appraisal based upon 
experience as to its ultimate value in the earlier States and its National 
value in successive States to adopt and ratify. In other words such 
forward States act more or less as trial horses in National programs and 
the economic loss ior failure is never so great as in the case of a National 
introduction and universal undertaking for all of the States and the 
consequent failure or dissatisfaction. In this manner we see a gradual 
absorption of new ideas and radical departures tried in such States or 
communities without the danger of National rejection or country-wide 
upset, on account of being made a National issue prematurely. 

The early advent of National interference in State Rights in an 
industrial way came with the passage of the Interstate Commerce Act, 
but looking backward for nearly 50 years we ask—did this Act do the 
things for which the altruist of the times claimed or hoped it would? 

We have seen the railroads in the enviable position of simply asking 
for one advance after another in both freight and passenger rates to 
meet each emergency or increase wage scale, and not forced by compe- 
tition to readjust to a changing world, and with the result—totally 
unable to meet competitive conditions brought about by the development 
of highways and bus and motor truck transportation. We all know that 
for years the railroads reposed in the security of the Interstate Com- 
merce Act, and to such an extent that they were helpless when compe- 
tition developed and only within the past few years have they started to 
move around and gain a sounder place in the economic life and invest- 
ment field of today. The moral is that an over-indulgent State or Govern- 
ment can ruin industry, labor or civic developinent just the same as an 
over-indulgent parent may do in private social life. 

We can readily appreciate the right of the State to regulate public 
utilities in the matter of rates and contracts due to their public operations 
and non-competitive franchises, but the justification does not extend to 
insurance for the reason that insurance is highly competitive and the 
more liberal contracts, now available, are purely the result of compe- 
tition and progressive and attractive sales promotion. 

We cannot conceive of any State authority or Constitutional change 
that should abrogate the right of the private contract. Fire and Casualty 
insurance companies differ from Workmen’s Compensation and also life 
insurance companies. The Casualty contract is primarily a defense of an 
imposed liability which the insurance companies assume for a given rate 
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and have no authority to change as to terms—the Life is more or less 
of an exact science and more nearly a combination of life expectancy 
and the mortality rate. Fire insurance and Casualty insurance, while 
based upon experience, also comprehend the catastrophe hazard and 
must constantly change with the advance of science and industry and 
increase in the use of highly volatile materials. Expansion of conflagra- 
tion hazard and traffic conditions becoming more congested, and all the 
multitudinous every day changes in physical and human exposures must 
have constant consideration of underwriters. 

While we of the Sales or Production end of the insurance business 
are continually advocating broader contracts and more liberal construc- 
tion of policies, we must admit that in our business, as well as all other 
kinds of business, the production or sales branches are more liberal than 
the Cost Department. 

We do not admit that it is the privilege, much less the right, of any 
outside group to dictate the Sellers’ Contract in all its details. While 
we should be jealous of our clients’ rights and privileges insofar as 
comparative standard policies and forms are concerned, we think that 
the company, which in the final analysis pays the losses, should have 
the prerogative in the matter of drafting, adopting and approving the 
final contract in conjunction with the proper State authorities—that is, 
the Insurance Commissioner and Attorney General. 

A group such as this meeting represents may not have occasion to 
meet again for at least another year and it would be utterly impossible 
for the rank and file to keep pace with the constant changes in the insur- 
ance business and running loss ratio, nor do they sense the thin veil of 
moral hazard that floats over so many business enterprises and the 
temptation to sell out to insurance companies when all else has failed. 

Insofar as we can see there are only a few major changes in the 
standard policy that we would insist upon and a few others that might 
be recommended and fewer that we might approve. 

Gentlemen, you will do well to give the insurance companies some 
latitude in their contracts—permitting them to expand with the times, 
to meet competition, to attract the public and discount hazards as each 
safeguard is created to meet each new hazard that our constantly grow- 
ing world and advance in science develops. 

Our suggestion to the Insurance Commissioners in respect to changes 
which we advocate have been presented and we will be glad to furnish 
a copy to your organization and welcome your comments. 

PRESIDENT BLANCHARD: The discussion will be continued by my 
colleague, Professor Patterson of Columbia University—Prof. Patter- 
son. (Applause. ) 

Mr. PaTTerson: Mr. President, fellow members and guests of 
the Association, I come upon the scene when all the thunder has been 
stolen. 
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Professor Goble has given us a valuable analysis and a beautiful 
illustration of the consequences of the four principal moral hazard 
clauses of the Standard Fire Insurance contract. I can add but little by 
way of theoretical analysis or practical experience to what he has said. 
My remarks will therefore be chiefly a gloss upon the main points of 
his thesis. 

But before beginning the discussion of the moral hazard clauses, I 
should like to know one or two points that came up in the preceding 
discussions. 

I am somewhat surprised that in his criticism of the old New York 
Form, Professor Goble failed to mention one of the most antiquated 
provisions of that policy, namely, the provision which requires the 
insured on condition of forfeiting his claim to present the certificate of 
the next nearest magistrate or notary to the effect that he has examined 
the cause of the fire and believes the insured has honestly sustained loss 
in a specified amount. Now if you will put yourselves back in the frame 
of mind of the framers of this policy 50 years ago, you can see at that 
time the provision was perhaps not unreasonable. At that time men lived 
in small communities and they perhaps knew the next nearest magis- 
trate or notary, and this was a means of getting one’s good neighbors to 
certify to the fact that one was an honest man. But I challenge the 
members of this group here to tell me who is your next nearest magis- 
trate or notary. And what chance would you have of getting him to 
certify to the fact he had examined your fire and believed your claim 
was honest ? 

Coming now to the Scott Case, which Professor Goble referred to, 
which was the case involving the chattel mortgage on wool, it may be 
noted that in many cases where the insured discloses the nature of his 
interest in the property and the agent fails to choose the proper form, 
as in that case, the court may in a suit in equity reform the policy on the 
ground of a mutual mistake and allow recovery thereon. The Federal 
Courts have been generous in allowing reformation although they have 
been very conservative in granting the plea of waiver or estoppel. 

Coming to Mr. Kelly’s discussion, I agree thoroughly with Mr. Kelly 
that we should have more data as to fire losses before we complete a 
revision of the standard fire policy. But it is difficult for us Professors 
to get this data, and if the insurance companies would open up their 
files and summarize them and give us this data we could perhaps under- 
stand better what we are talking about. But I submit, gentlemen, that 
the burden of proof is upon the insurance companies to show after 50 
years of experience just what these four moral hazard clauses have 
accomplished, especially in view of Professor Goble’s data showing their 
effects upon the legal rights of the innocent policyholders. 

I further agree with Mr. Kelly that we need to educate the insurance 
executives as to the importance of revision of the Standard Fire Insur- 
ance Policy. And I again should welcome his suggestions as to how 
this can be done. 
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I think one thing that would help in this connection is, if we would 
study the problem from the point of view of the insurance company and 
see what legislation they want and need for the purpose of strengthening 
their protection against fraudulent incendiaries. As I recall, for many 
years the National Board of Fire Underwriters tried to get through a 
statute which made it a crime to burn or attempt to burn one’s own 
property with intent to defraud an insurance company. Now in law 
or in morals, nothing could be clearer than that this should be a crime. 
And yet, as I recall it, it took them many years to get that simple propo- 
sition enacted into law. And I for one should be glad to back up any 
effort on their part to attack the problem of fraudulent fires directly at 
its source rather than through indirect methods. 

Mr. Kelly has raised the question of delegation of power to the 
Superintendents of Insurance to prescribe a standard form of policy. 
The courts continue to hold, despite the publication of my book, that a 
statute which commits to the Insurance Commissioner the power to 
prescribe a policy form is unconstitutional, and I know of no case holding 
to the contrary. I should therefore say that it would not be safe to 
enact a statute to that effect, in view of the present authorities. More- 
over, | am somewhat doubtful as to the wisdom of enacting such a 
statute. For one thing, there is much to. be said for having the form of 
policy, lengthy though it is, set forth in the statute. If you want to find 
out the official form of the Standard Fire Policy of the State of New 
York today, you have to write the Insurance Department and pay 10 
cents for a certified copy. Whereas, in many states every lawyer has on 
his shelf the statute book which contains the basic policy form. How- 
ever, I believe there is authority for holding that the Commissioner could 
be given power to prescribe endorsements and riders, and in passing I 
should like to call attention to the fact that the basic form of policy is 
merely a skeleton and that it is clothed in flesh and blood by the endorse- 
ments which are added to it. And in very few states is there any provision 
made for standardizing these forms. 

Mr. Kelly has taken exception to the apparently narrow definition of 
moral hazard which Professor Goble at certain points may seem to have 
assumed, and I expect in my subsequent remarks to attempt a further 
analysis of that concept. 

Mr. Kelly makes the point that the insurance companies are entitled 
to know about the moral hazard. I thoroughly agree with him. But the 
real question is upon whom should the burden be of finding out about the 
moral hazard? The unconditional ownership clause, for example, is 
an automatic machine-made process for finding out. It says to the 
policyholder, “You either tell us about your title—or else!” And I 
submit with deference that the burden should be upon the agent or the 
broker to inquire as to the moral hazard situation and write the policy 
accordingly. Thus the agency problem, as Mr. Kelly rightly says, looms 
large in any discussion of the disasters of the Standard Fire Insurance 
Policy. 
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Coming now to the moral hazard, the term “moral hazard” will bear 
a little further analysis. In its broadest sense the term may be taken to 
include the danger of the pyromaniac and the threat of the revengeful 
employee of the insured as well as the possibility that the insured will 
cause a fire to be started with fraudulent intent. It also includes the 
hazard of fires due to negligence, the failure to take precautions, a risk 
for which some writers have proposed the French term hasard morale. 
Thus moral hazard includes (a) the risk of fire caused by an act or 
omission of the insured either (1) negligently, or (2) with intent to 
defraud the insurer ; and (b) the risk of fire caused by an act or omission 
of some person other than the insured and without the insured’s con- 
nivance either (1) negligently, or (2) with willful intent. 

Have the four moral hazard clauses of the fire insurance policy any 
bearing upon the third-party moral hazard? It is difficult to see how 
there could be any more than a chance correlation between either the 
fact of limited ownership or the fact that a building is on leased ground, 
or the fact that a change of interest has occurred, or the fact that mort- 
gage foreclosure proceedings have been commenced, and the fact that a 
pyromaniac or a grudge-bearer or any other person wilfully sets fire 
to the insured premises. As far as I know, no one has ever suggested 
that the moral hazard clauses serve as a protection against the third- 
party moral hazard, and the exception made for “change of occupants 
without increase of hazard” indicates that the draftsmen of the Standard 
Form had no such objective in view. Thus, one can eliminate from con- 
sideration a substantial group of moral-hazard fires, those caused by 
the crime of arson, which consists, by the English common law, in 
setting fire to the property of another with intent to cause harm. 

Do the moral hazard clauses afford any protection against the risk 
of fires negligently caused by the insured? By “negligently” I mean 
inadvertently, as opposed to an act or omission of the insured motivated 
by a desire to see a fire occur. An insured who deliberately refrains from 
taking steps to put out a small fire once started is not merely negligent ; 
he is wilfully causing the fire loss. Negligent fire losses are within the 
coverage of the fire insurance policy, and it seems difficult to believe 
that the insurance companies intended to exclude or to minimize such 
losses by inserting the moral hazard clauses. As Professor Goble has 
pointed out, this conclusion is supported by the fact that the policy 
permits change of occupants without increase of hazard; and increase 
of hazard has not generally been held to include the moral character or 
habits of care of the occupant. It may be true that owners of limited 
interests will probably take fewer precautions against fire than sole and 
unconditional owners; but so do tenants from month-to-month. Such 
inconsistencies argue against the conclusion that negligently caused fires 
were within the purview of the draughtsmen of these clauses. 

Fraudulently burning by the insured or by his connivance was the 
risk primarily intended to be avoided by these clauses. I am not prepared 
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to deny that they do enable insurance companies to defeat some claims 
based upon fires fraudulently caused by the insured, and do so more 
easily than could be done by proving the cause of the fire ; but note that 
the insured can gain by a fraudulent fire only if he can exaggerate the 
extent of the physical damage or the extent of his interest in the burned 
property. By physical damage I mean to include the value of the prop- 
erty also. If he gets only actual indemnity for his loss, he gains nothing 
by the fire. 

In the case of building fires in protected areas, about 90 per cent are 
only partial losses, and the chance of concealment of the true value of 
the building seems remote. Thus the moral hazard clauses are chiefly 
effective, if at all, against the stupidest type of fraudulent fire-bug, one 
who overlooks the breach of condition in his policy and hopes to conceal 
the true amount of loss. A real clever crook will see to it that his policy 
is so written that he will be able to collect. That the moral hazard clauses 
are aimed at the small-fry criminal is a factor to be weighed when we 
come to consider the price which the innocent policy-holder must pay 
for the moral hazard clauses. 

The significance of the increase in fire protection should not be over- 
looked. It seems not unlikely that the chances of gain by a fraudulent 
fire were greater 50 years ago, when the New York Standard Fire Policy 
was first formulated, than they are today. And Professor Goble’s cita- 
tion of the article in the Journal of American Insurance supports this 
conclusion. Not only has fire protection improved and spread, but police 
protection, and detection, are much better. These changes alone call 
for a thorough overhauling of the Standard Fire Policy Forms. 

In speaking above of the limited owner’s chance of gain by a fraudu- 
lent fire, I mentioned concealment of the extent of his interest in the 
insured property as a necessary condition of success. Under the law 
in a good many states this is not strictly true. Perhaps by the weight of 
authority a life tenant (at least, a healthy widow having a dower right) 
can cover the full amount of the loss, regardless of her limited interest. 
The Massachusetts rule, which Professor Goble cites, has been applied 
in only a few states, as far as I can discover. It is thus possible for a 
life tenant to get more by burning his building than by selling his interest. 
If, as Professor Goble proposes, the other interests in the property were 
protected by the life tenant’s policy, provision should be made for com- 
pelling the life tenant to account to the holders of these other interests 
for their respective shares in the proceeds of the insurance. 

The chief objection to these moral hazard clauses is that they operate 
like the old-fashioned blunderbuss, they shoot into the crowd and they 
hit the innocent along with the guilty. Professor Goble’s statistical data 
give dramatic illustration of this effect. It is unfortunate that his data 
do not cover a wider area. The percentage of jointly owned insurance 
property is surprisingly high. The percentage of invalid fire insurance 
contracts is to me less surprising. Some years ago the chief adjuster of 
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one of our leading insurance companies told me that he estimated 
between 25 and 50 per cent of the then outstanding policies of his com- 
pany were legally unenforceable. I should say “stock fire insurance 
companies.” An insurance counselor of New York last year told me that 
a similar percentage of the insurance policies of one of New York’s 
largest business enterprises were similarly defective. A document which 
is so unworkable by ordinary people seems to need re-designing. Imagine 
the fate of an automobile company if a quarter to a half of its motor 
cars would not run unless the company came along to give them a push. 

The last entrenchment (and sometimes the first) of those who 
defend the New York Form is that the companies do not use these 
moral hazard clauses except to defeat fraudulent claims. This is a 
question of fact, upon which I should like to have further evidence. 
The members of this Association who have any evidence on this point 
are invited to communicate it to me. One thing seems clear—that the 
most one can say about the claims which are defeated (or compromised) 
because of the moral hazard clauses is that the insurance company 
believes, honestly believes, them to be fraudulent. That such belief is 
often erroneous seems highly probable. 

Many years ago Mr. F. C. Moore, a chief adjuster of a leading stock 
fire insurance company, made a study which showed the exaggerated 
suspicions of claim adjusters. To make the honest policyholder run the 
gauntlet of these exaggerated suspicions is unjust. Mr. Prentis Reed, 
in his book on the “Adjustment of Fire Losses,” expresses the opinion 
that there are many more fraudulently exaggerated claims than fraudu- 
lently caused fires. After a fire has honestly happened, the insured is 
tempted to get all he can out of it. It may be true that the moral hazard 
clauses enable company adjusters to defeat some exaggerated claims, 
but this is no argument for the retention of the moral hazard clauses. 
Since there is no reason to suppose that a correlation exists between 
violation of these clauses and exaggerated claims, to allow the insurers 
to have these clauses as a protection against exaggerated claims is no 
more defensible than letting them out when the insured is a red-haired 
man. The argument that these clauses are used as defenses with careful 
discrimination is not borne out by an examination of Mr. Reed’s excel- 
lent book, which advises the adjuster to make a careful examination of 
the title to property destroyed or damaged by fire and include these facts 
in his report. 

While it may be shocking to think that honest policyholders will have 
to pay for losses due to fraudulent fires (accompanied, of course, by 
fraudulent exaggeration), it is even more shocking to think that 
thousands of policyholders have confidently paid money for supposed 
contracts which are no more than scraps of paper, unless the company 
wants to pay. The ideal theory of insurance is equality of risk between 
all policyholders paying the same premium. Fire insurance rating 
schedules, with their minute classifications of risks, reflect this theory. 
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It would be better for the insuring public, however, if honest policy- 
holders would pay for some of the fraudulently caused losses than that 
they should be subjected to a rigid form of policy which invalidates 
a large proportion of their contracts. A large percentage of fires are, 
ahd will continue to be, of “unknown origin.” For these the insuring 
public will have to pay the bill. 

As Professor Goble has pointed out, the harshness of these policy 
provisions has led to a series of logical contortions by which courts 
have striven to preserve the rights of the insured. Far from producing 
uniformity, the New York Standard Forms have produced confusion. 
There is good reason to believe that a policy ca~efully drawn with due 
consideration for the interests of all concerned would produce a much 
greater degree of uniformity than the present policies. The uniform 
laws, as to negotiable instruments and sales of goods, support this con- 
clusion. Much of the confused law of waiver and estoppel is due to the 
moral hazard clauses. Some seven states have adopted the rule that the 
failure of the insurance agent to inquire as to the title to insured property 
is a waiver of any defects in the title, whether known to him or not. Such 
extreme decisions would be avoided it the moral hazard clauses were 
eliminated. 

With Professor Goble’s criticism of the chattel mortgage clause I 
am somewhat less in sympathy. Stocks of merchandise offer the com- 
monest temptation for fraudulent fires, I conjecture, and the best 
opportunity for concealing the actual loss. Obsolete or obsolescent goods 
can thus be disposed of at replacement cost, yielding a handsome profit. 
I should oppose any extension of this clause to include consumer goods 
held under a conditional sale contract, as there seems no exceptional 
moral hazard here. On the other hand, I should like to add to Professor 
Goble’s “little list” the “other insurance” clause, which has been the 
occasion for some tough decisions against policyholders. That is the 
clause which declares the policy void if there is other insurance without 
consent of this insurer. The “other insurance” clause is quite commonly 
waived by standard forms of endorsements. I am informed that in the 
State of New York it is practically always waived except in unpro- 
tected areas, where the company wants the insured to take a part of the 
risk. This can be attained better by a coinsurance endorsement. The 
“other insurance” clause, for the most part, merely increases the con- 
sumption of printer’s ink; that is, printing it once in the policy and 
printing on the endorsement that the clause is waived. 

I should like to say by way of slight digression that in connection 
with this problem of striking out the moral hazard clauses, careful con- 
sideration should be given to particular forms of endorsement which 
would be adapted to a particular kind of risk where the company wants 
to have a restricted liability. The chief trouble with the moral hazard 
clauses is that they are made to apply to a whole group of people for 
whom they are not intended, and then it is supposed that in some way 
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the agent will find out about the facts and waive the clause ; whereas, it 
should be the other way around and the burden should be upon the 
agent to see that some sort of protection is inserted if upon his investi- 
gation it showed the facts require such a clause. 

As to Professor Goble’s suggested remedies, more time is needed 
than I have at my disposal. If the “change of interest” clause is deleted, 
there should be a substitute, along the line of the Massachusetts pro- 
vision, notifying the insured that the insurance ceases if the property is 
“sold.” That is the Massachusetts substitute for the “change of inter- 
est” clause. Incidentally, of course, when the property is sold the insur- 
able interest ceases and he could no longer collect on the contract even 
if there were not such a clause, but it seems worth while to notify the 
insured, or rather the occasional insured who reads the policy, that his 
policy does cease to be operative when the policy is sold. The insurance 
companies are entitled to some protection against change of tenants 
resulting in a change in the character of the occupancy. They are also 
entitled to some further protection against fraudulently exaggerated 
claims. 

I am impressed with Professor Goble’s argument in favor of a 
clause making the insurance cover all interests in the property. Not 
only would this conform to the layman’s conception of the contract, 
but also it would run parallel to certain other developments. 

More than a century ago fire insurance companies began using the 
“in trust or in commission” clauses to enable warehousemen and other 
bailees to insure their customer’s goods. It is interesting to read in an 
early New York report the dire predictions of fraud made by the insur- 
ance company lawyer in the first reported case in which that clause was 
attacked. And I may say the “in trust or in commission” clause runs 
parallel to Professor Goble’s proposed clause, namely, that the policy 
taken out by the holder of one interest protects all other interests in 
that one property. The court upheld the clause on the ground of its 
convenience and saving the trouble of issuing separate policies to each 
bailor. On similar grounds Professor Goble’s proposal to protect all 
interests under a policy issued to one owner of a'substantial interest can 
be justified. It may be noted of course that there is nothing to prevent 
the insurer from inserting a clause that only this life interest is covered 
and Professor Goble has, I assume, no objection to the agent who knows 
that fact writing the policy that way. The mortgagees and bailees have 
succeeded in obtaining endorsements which conveniently protect their 
interests. Joint tenants and life tenants should have similar protection. 
Perhaps there should be a family fire insurance policy like the family 
automobile policy. It should be noted in this connection that rate 
schedules, so far as I have been able to discover, do not make any 
differentiation in rates because of limited interests. Whether this 
change should be accomplished by a clause in the policy or by separate 
statute is another question. 
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Professor Goble’s second proposal is somewhat analogous to the 
statute recently enacted in New York, which gives the benefit of the 
insurance to the contract vendee under some circumstances. Such a 
provision should, it seems to me, be in a separate statute rather than in 
the policy. There is some question as to the exact wording of this 
clause, which I will not go into. The main idea, however, is not radical. 
A large number of states have held that the vendor, if he collects the 
insurance money, holds it in trust for the vendee. Professor Goble’s 
proposal would merely take the next logical step and give the vendee a 
right under the policy. 

Professor Goble has done excellent service in bringing these prob- 
lems before this Association. If the public ever becomes thoroughly 
aroused to some of the defects in the present Standard Fire Policies, it 
may engender reforms which will be more drastic than any of us would 
approve. It is our opportunity as disinterested experts to offer guidance 
toward a more equitable adjustment of the relations between the insur- 
ance companies and their insuring public. Thank you. (Applause.) 


Discussion from the Floor 

PRESIDENT BLANCHARD: Before turning to the second subject on 
the program this afternoon, I should like to say that if, after the attempt 
of the representative of the mutuals and myself to state the stock 
companies’ attitude toward the revision of the Standard Policy, anyone 
here would care to amplify it, we should be very glad to hear from him, 
because we prefer not to rely on vicarious explanations. 

Mr. Ropcers: Mr. President, I wish to offer a couple of sugges- 
tions which may be used as sales arguments by those who may under- 
take to reform or educate the executives in the swivel chairs behind the 
mahogany desks, as Mr. Kelly stated it. 

I wish Professor Patterson had said something more about the 
Model Arson law originated by the National Board of Fire Under- 
writers a few years ago and which I believe has now been enacted in 
more than 30 states with the aid of such interested groups as the United 
States Chamber of Commerce and National Fire Protection Associa- 
tion, insurance agents and others. 

I have recently seen statistics indicating that the number of convic- 
tions for crimes of arson and incendiarism have substantially increased 
in each of recent years due, not only to improvement in laws pertaining 
to arson and incendiarism, but to the more sympathetic attention of 
law enforcement officers to these crimes. And, as everyone knows, 
local law enforcement officials have been substantially aided by what is 
known as the Arson Bureau of the National Board of Fire Under- 
writers, which maintains offices with specially trained investigators 
throughout the United States. I do not know how many such investi- 
gators they have at this time, but I do know that an annual budget of 
substantial proportions is provided for this purpose by the National 
Board. 
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In discussing the pros and cons of the so-called Moral Hazard 
Clauses of the Standard Fire Policy, I believe these facts are pertinent 
and wish they had been emphasized a little more. 

Mr. Drake: Mr. Chairman, I have been in the insurance agency 
business for many years and am very much interested in this subject 
and I wish I were prepared to talk on it, but I am not. 

I was in business at the time of the adoption of the New York 
Standard Policy and have followed its working all of these years. I 
think if the truth were known the policy was prepared by insurance 
company officials and its necessity was due to the fact that companies 
were getting careless in issuing all sorts of policies and they wanted 
some uniformity. As a matter of fact, in Illinois and in New York and 
all the United States the insurance people—I am in the agency business— 
do pretty nearly as they please. In other words, they, with forms and 
permits, revise the Standard Policy so as to give the kind of contract 
that fits the assured. And if we get into any trouble in getting just 
what the customer needs, we go to London Lloyds and get a policy 
without any conditions at all, almost. And, of course, when you gentle- 
men study the subject, as you do, in an academic manner, and do not 
get the whole picture, why, it is a good deal like studying the rag 
picking business or the retail business or anything else. Of course there 
are all sorts of unforseen and different conditions to be met at the 
time of the loss from what existed when policy was written. When you 
get into the legal part of it you will find certain legal decisions due to 
the particular form of policy. It is only the unusual that gets into court. 

Now I don’t want to advertise my own business but I have been here 
for a long time and we do considerable business, and in all that time, in 
all those 50 years, never has anyone from our office been into court 
because our companies refused to pay a loss that we thought the assured 
was entitled to receive. We have never had a company; and I don’t 
think you will find one in Urbana or in any of these places, that will 
refuse to pay a loss of that kind. We pay insurance on furniture when 
a man moves. If a man has been insured on the south side and he burns 
up on the north side, we pay it. And most companies pay honest claims 
in the same way. We paid a loss in St. Louis this last year of $30,000 
on a risk that was rated at 3 per cent and the policy had been written 
for three years covering in a fireproof building at another location rated 
at 15 cents. Companies correct honest mistakes after a fire as well as 
before, but think they must have these technical defenses to meet dis- 
honest claims. That is what the stock companies do. They take the 
premium and treat the assured right. 

When the New York Standard Form was adopted, they tried to get 
some uniformity. And most of the conditions that were in that policy 
were conditions that were in common use. And it was revised in 1917— 
not materially—but it never made any great difference in the amount 
of the losses that were paid one way or the other. 
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Now I am glad to speak on this subject because I have been advocat- 
ing for a long time the revision of the Standard Policy, but I only want 
to revise it in this way. Delete from the conditions that which we ordi- 
narily waive; cover lightning damage; permit other insurance, alter- 
ations and repairs ; non-occupancy and ceasing of operations and permit 
the use of articles and materials usual to the occupancy. The fall of 
building, riot and civil commotion, explosion coverages, etc., are a 
question for company to answer whether they want to assume these 
hazards or not with the fire hazard. 

We attempted to get up in our office an endorsement that we could 
put on all policies. You understand, that would give the permits we 
would ordinarily give. And, what did we find! Instead of having 200 
lines in the Standard Policy, we had 400 lines, just to obviate mentioning 
the things we ordinarily prohibit or cover. 

When I tell you we can do the size business that we do and don’t get 
into court on anything excepting on something that looks bad that we 
cannot prove, and all the provable facts show that the man was overin- 
sured and doing an unprofitable business and would be better off out of 
business than in, some of those things do get into the courts on technical 
defenses, but not very often. The system works. I would like to see the 
standard policy simplified. Take out every word in the policy that is 
not used. 

Now, when this change was advocated, I dug up a policy written 
in 1804 and read the conditions. And then I read the conditions of the 
present day policy. And I want to tell you, excepting for a few condi- 
tions peculiar to the times, that any adjuster would pay the same loss 
today under that 1804 policy that he pays under the present day policy, 
or vice versa. So that this isn’t really a serious matter. 

When I iook it up with one of the prominent stock company officials, 
and told him that I was going to advocate this simplification, he said, 
“Why? We have a good many more important things than that. That is 
working all right.” And, I think it really is, gentlemen. 

PRESIDENT BLANCHARD: Thank you very much, Mr. Drake. I 
think we could continue the discussion of the Standard Policy for the 
rest of the afternoon, but we have another paper, and discussion of it. 
So I am going to turn immediately to the paper on “Liability at Law 
and Insurance Against It,” by Judge E. W. Sawyer, Assistant General 
Counsel of the Liberty Mutual Insurance Company—Judge Sawyer. 








LIABILITY AT LAW AND INSURANCE AGAINST IT 
E. W. SAWYER 

The roster of the membership of your association contains the names 
of men whose contributions to insurance literature have constituted a 
substantial part of the theoretical training of many of us who are 
engaged in liability insurance. I deeply appreciate the honor of an 
invitation to address you. But one would require less famiiiarity with 
the accomplishments of your members than I possess, or infinitely 
greater knowledge of liability insurance than is mine, to accept your 
invitation without experiencing some measure of trepidation. 

The subject assigned—Liability at Law and Insurance Against It— 
was obviously intended to permit me either to roam at will or to select 
for discussion such phase of liability insurance as seems most appro- 
priate. Because practical application is the one phase of liability insur- 
ance in which my experience may have been broader than that of many 
of you and because your president suggested that I might discuss pro- 
gramming, I have chosen to speak to you about liability insurance as 
my experience indicates it should be. 

First, let us look at liability insurance as it is. Liability insurance, 
as you know, developed like a New England farm house. When a legal 
liability developed into a bothersome hazard a new appendage was added. 
Starting with general liability to the public as an adjunct of employers’ 
liability insurance, we have created so many appendages that even the 
medium sized business presents problems for an insurance adviser. 

The current theory of protection is that the insured shall select the 
coverages which he requires, and that each coverage shall exclude the 
insurance afforded by all other coverages. By narrowing a coverage to a 
single hazard we require the insured to pay only for insurance against 
that hazard. And because we exclude from each such coverage the 
losses which an insured of ordinary prudence does not sustain, the 
aggregate losses on which the rates are based are kept as low as is 
consistent with reasonably adequate protection. 

To give effect to the current underwriting theory manual rules have 
been adopted which are often incomprehensible to the uninitiated. For 
the most part the rules are necessary under the present system. How- 
ever, there are several rules which seem to me to serve no useful purpose. 

In order that we may more readily visualize the condition to which 
the current theory has brought us, let us consider the liability and the 
liability insurance of a department store. Because liability for injuries 
sustained upon the store premises is a major hazard, owners’, landlords’ 
and tenants’ public liability insurance is a necessity. A department 
store usually has elevators and some have escalators. Therefore, ele- 
vator liability insurance is also a necessity. There is a substantial hazard 
from the consumption or use away from the premises of the goods sold 
in the store. Unless the owner is willing to assume this hazard, he must 
have products liability insurance. Nearly every department store has 
assumed liability by contract. Because contractual liability is excluded 
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from the other coverages, the owner needs contractual liability insurance. 
Some department stores operate restaurants, beauty parlors and other 
departments which create unusual hazards. These hazards must receive 
individual attention and the unusual hazards may be many and unique. 
I have in mind a store which maintained an elephant in its toy depart- 
ment on the fourth floor during the Christmas season to attract children 
with their parents. The hazards I have so far mentioned relate pri- 
marily to the store premises. 

If the store has teams, teams’ liability insurance is needed. If it has 
automobiles, automobile liability insurance is required, and with it 
probably non-ownership automobile liability and hired automobile lia- 
bility insurance. If the store employees demonstrate and install away 
from the store goods sold in the store, such hazards must be considered. 
Signs, both on the store premises and elsewhere, create a hazard which 
cannot be overlooked. Delivery of goods to customers by automobiles 
may require insurance protection not afforded by the automobile liability 
coverage. The store may provide parking space for automobiles and 
may provide employees to operate customers’ automobiles to and from 
the parking space. 

If the owner of the store makes extraordinary alterations or repairs, 
he must procure insurance against such hazards by obtaining written 
permission of his insurer. If he lets work to independent contractors 
his liability for the work must be separately insured under owners’ 
protective liability insurance. 

In the process of working out his problems the owner of the store 
must decide, with respect to each hazard, whether he needs insurance 
against bodily injury liability and property damage liability or only 
against bodily injury liability. And having determined that point he 
must decide, with respect to each hazard, the bodily injury liability limit 
per person and per accident, and the property damage liability limit per 
accident. 

After the owner has appraised all of these sources of liability and 
has procured insurance against such of them as he dare not assume, he 
is protected, in so far as the policies provide protection, for the condi- 
tions then existing at the locations named in the policies. If he acquires 
a branch store, the process must be repeated. If new hazards are created, 
such as the installation of a new elevator, he has no insurance until his 
policies have been amended. 

And having bought all of the liability coverages available he will 
find that he is insured, with respect to liability for injuries, only against 
bodily injuries due to accidents. If the store detective falsely arrests a 
customer or if an employee assaults a member of the public, the insured 
finds that he has no protection because such injuries are either not bodily 
injuries or are not due to accident. 

The situation with respect to the department store is relatively simple 
in comparison with that of a manufacturer or a contractor whose oper- 
ations are extensive. 
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Now let us examine objectively the current system and consider 


some of its unsound and illogical elements. 


I, 


The system tends toward insurance not for all of the insured’s 
liability, but for only the minimum of hazards against which the 
insured dare not be unprotected. 

It tends to develop each coverage to provide insurance, not for all 
hazards arising out of the specific exposure to loss, but the minimum 
number of hazards which ordinarily exist. 

Because the system creates an adverse selection of some of the 
coverages, the rates are necessarily made from the loss experience 
of only those insureds who purchase protection because they expect 
losses. Consequently the rates for such coverages as products lia- 
bility are necessarily unduly high. 

The system has become so technical and involved that even under- 
writers do not agree upon questions of coverage or upon the meaning 
of the manual rules. 

It is inevitable that many uninsured losses must result which the 
insureds are not financially able to absorb. 

Criticism is addressed to some of the rating bases of the current 
system. The area and frontage basis of computing premium is 
severely criticized on the ground that it does not adequately measure 
the exposure. The area and frontage premium for a store whose 
customers number 100 per day may be the same or greater than for 
a store whose customers number 500 per day. And the same would 
be true of a poorly patronized hotel and a well patronized one. Yet 
the exposure to loss lies largely in the number of persons who come 
on the premises, either as customers of the store or as guests of the 
hotel. It has been suggested that a premium determined upon gross 
receipts or upon the number of sales would be more accurate for 
the store, and that a premium determined by room occupancy would 
be more accurate for the hotel. But these suggestions are open to 
similar objections. The gross receipts basis would not reach the 
difference in exposure between a five and 10 cent store and a store 
in which expensive jewelry was sold; and the same would be true 
of the total number of sales. The basis of room occupancy would 
not reach the difference in exposure between a hotel catering to 
room guests only and one catering to dinner parties. Refinements 
in classifications would only partly remove such objections. 

The payroll basis is also criticized for the reason that it does 
not eliminate distortion due to wage fluctuations. The basis of the 
work day is open to the criticism that the length of work days may 
vary. Perhaps the best plan would be a computation of premium 
based upon the number of work hours. 

The current system forces every insured to shape his requirements 
to fit the molds which are provided. It does not afford a flexibility 
which will make the coverage fit the needs of the insured. 
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8. The outstanding fault of the current system is that it offers no 
sound method of reducing insurance cost. I would like to amplify 
this criticism because, in my opinion, it is the most damning criti- 
cism that can be directed at any insurance plan. 

Insurance as such serves to eliminate risk and spread losses. It 
does not and can not eliminate or reduce losses. Over a period of 
time the premiums for insurance must produce a sum sufficient to 
pay all insured losses plus the expense and profit of the companies. 
The cost of insurance can be reduced only by a decrease in the 
number or in the severity of losses. Codperation between insurers 
and insureds can do much to reduce loss cost. 

The functions of a liability insurance company should, therefore, 
be two-fold—(1) to prevent accidents and (2) to spread the losses 
arising from accidents that are not prevented. The current system 
accomplishes the latter but only partly accomplishes the former. 

The prevention of losses requires the utmost codperation between 
the policyholder and the insurer. Full codperation can be best 
obtained by teaching the policyholder to believe in the control of his 
insurance cost through control of his own losses. In the current 
system we do not effectively accomplish that end. Instead of cover- 
ing the insured’s entire liability and teaching him to reduce his cost 
by accident prevention effort, as we do in workmen’s compensation 
insurance, we encourage him to reduce his insurance cost by select- 
ing narrowly restricted coverages covering only his most probable 
losses. 

These are only a few of the many criticisms which may justly be 
made of the current system. There is a growing belief that the time 
has come for radical improvements. 

What can be said by way of constructive criticism? 

It may well be that a limited need for the separate liability coverages 
will always exist for the individual who needs insurance against a single 
hazard. But for a business, whether it be owned by an individual or by 
a corporation, the myriad of coverages is ridiculous. Why not an all- 
cover policy insuring against all liability hazards which are the proper 
subject of insurance? 

Let us revert to the department store. Why not one liability policy 
covering all locations whether occupied at the inception of the policy or 
acquired subsequently? Why not a policy that covers all liability arising 
out of the business, both on and away from the store premises, except 
liability to employees and liability for the use of automobiles away from 
the premises? Why not a policy which automatically covers newly 
created hazards? Why not a policy which does not differentiate between 
bodily injury liability and property damage liability? Why not one limit 
of liability per accident irrespective of the nature of the damage? 

The answers usually given to these questions are (1) that there is no 
way to rate such a policy, (2) that no company could write such a policy 
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and continue in business, and (3) that the cost would be so great that no 
one could afford such a policy. Let us examine these answers. 

First, how would such a policy be rated. The ideal way would be a 
single rate which would measure all of the hazards of the insured’s 
business. There seem to be no insuperable obstacles to rating each 
insured individually in accordance with his hazards and his experience. 
Such a method would enable the individual business to obtain the lowest 
rates consistent with the solvency of the insurer by assiduous attention 
to prevention of accidents. Such a policy would necessarily contain a 
premium change agreement to enable the insured to obtain the benefit 
of lessened or discontinued hazards, and the insurer to obtain premium 
for added hazards. Review for rate adjustment would be at short 
intervals or at the request of the insurer or the insured. 

Such a rating method is probably for the future, however, and one 
more nearly approaching current methods is necessary. Let me suggest 
such a method. The declarations for such a policy could contain space 
for the entry of premium for each hazard found to exist. Let us assume 
that the department store I have used as an illustration is to be rated for 
an all-cover policy. The insurer would inspect the premises. It would 
find perhaps that there are two elevators, that the store has two con- 
tractual liability agreements, that it has four concessionnaires but no 
beauty parlor and no restaurant, that it has teams, and that it demon- 
strates vacuum cleaners and installs electric refrigerators. The insurer 
would rate the risk by charging an area and frontage premium, and 
premiums for products liability, elevator liability, contractual liability, 
teams’ liability, and for demonstration and installation liability. It would 
then add a small over-all premium charge for hazards not falling within 
the coverages for which a specific charge is made. The rates used would 
be composite rates, made from the bodily injury liability and property 
damage liability rates and adjusted to a single limit per accident. 

The policy issued would cover all liability including newly created 
hazards and newly acquired locations. The policy would provide for 
periodic reports of changes in conditons and for premium adjustment 
in accordance with changes in hazard. 

The rating plan suggested for the department store would apply 
equally well to the manufacturer, the contractor, the hotel, or to smaller 
businesses. 

The second objection is that no company could write such a policy 
and continue in business. That would probably be true if overnight a 
company should abandon its present system and adopt an all-cover policy 
for general use. But every company has policyholders whose standards 
are so high that it would have no hesitancy in trying such a plan with 
them. The experience obtained under policies with high grade insureds 
would enable the companies to perfect the plan, and would clearly 
indicate how freely the coverage could with safety be written. As a 
result of its experience each company could set up reasonable under- 
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writing qualifications for this type of policy to guard against an unfavor- 
able loss ratio. 

The third objection is that the cost would be excessive. The insureds 
which would qualify for such a policy now carry insurance against about 
all of the hazards for which a specific charge would be made. There 
would be no appreciable increase, therefore, in the types of hazard for 
which a premium would be charged. Some of the hazards may now be 
insured for bodily injury liability only, because the insured is unwilling 
to pay the current property damage rates. If the insured can afford to 
self-insure his property damage hazard, the company can profitably 
insure it for less than the current manual rates. Property damage lia- 
bility rates are generally too high, and the process of translating the 
rates for bodily injury liability and for property damage liability into 
composite rates should take that fact into consideration. The result 
should be composite rates for bodily injury and property damage liability 
which would not be greatly in excess of the aggregate rates for the 
separate coverages usually purchased by such an insured under the cur- 
rent system. The over-all charge need be only a small factor for unusual 
losses. Of course such a policy would cost more, but it would also be 
worth more. For the small additional cost the insured would be freed 
of the necessity for constant vigilance to protect himself against chang- 
ing hazards and of the constant fear that he had overlooked some danger- 
ous exposure to loss. Under such a plan the policyholder would not be 
paying premium, it should be noticed, for non-existent hazards. Further- 
more, the rates for some of the coverages which are now selected 
adversely to the interests of the insurers would materially decrease if 
such coverages were purchased by all insureds. 

But the most effective answer to the cost objection is that even though 
an all-cover policy would cost more at the outset, every policyholder 
might materially decrease his cost by preventing accidents. Thus the 
insurer would be able to fulfill both of the functions of insurance. 

I have suggested the elimination of the automobile hazard and the 
employment hazard from the all-cover liability policy. Workmen’s com- 
pensation insurance will probably always require a separate contract 
because it is wholly unlike other coverages. The use of automobiles in 
business is so extensive and varied that it also requires a separate policy, 
at least until the methods of writing automobile insurance are simplified. 

The development of an all-cover liability policy is inevitable, whether 
in the form I suggest or otherwise. And because it is inevitable it 
behooves everyone who is in a position to help develop a simple, satis- 
factory policy to do his part. I would like to mention a few points which 
I think should be stressed. 

First, because of its paramount importance, I place emphasis upon 
the necessity of teaching the policyholder that the only way he can 
effectively reduce his insurance cost is by prevention of accidents. We 
must have an experience rating plan which will be an incentive to the 
elimination of accident hazards. 
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Second in importance is the simplification of underwriting rules. 
New manual rules will be necessary for an all-cover policy. Those 
rules should contain only refinements which are imperative. We should 
discard many of our current rules which render liability coverages 
incomprehensible upon the meaning of which even our underwriters 
are not in accord. Underwriting rules establishing coverage restrictions 
which have no purpose other than to obviate the necessity of careful 
selection of risks must go. 

Third, because simplification of manual rules would make it possible, 
I place simplification of the policy contract. I am tempted to suggest 
that we abandon all of the language we have ever used, forget the court 
decisions interpreting that language, and, with a fresh start, write a 
contract in language as simple and direct as we would use in writing any 
other type of contract. To do that we would need legislative help in 
removing from the statute books of several states policy provisions 
which are now mandatory. There is little doubt that we place too much 
emphasis upon judicial interpretation of the policy. There is also reason 
to believe that over-particularization in the contract is, in part at least, 
responsible for some of the bad judicial construction. Amid so much 
particularization, is a court not justified in resolving against the com- 
pany points on which the policy contains no particularization? Perhaps 
a simply stated insurance contract would bring our courts back to the 
application to the insurance contract of the general rules of interpreta- 
tion which govern the construction of other contracts. But we need not 
go to extremes to accomplish improvements in the policy. There are 
many lessons in simple statement which we could learn from English 
policies. There are many more which we could learn by our own efforts. 

Fourth in importance is the legislative program which should be 
made a concommitant of the all-cover policy. The legislative program 
would be partly positive, but mostly negative. We need to remove certain 
restrictions upon the charter and statutory powers of liability companies. 
A liability company should not only be permitted to write property cov- 
erages, but it should also be permitted to insure against types of liability 
other than for accidental bodily injuries and for accidental property 
damage. The corporate insured needs protection against liability for 
unauthorized assaults, false arrests, and slander and libel by its 
employees. But the negative legislative program is equally important 
and more extensive. We need to prevent legislation creating mandatory 
policy provisions. And we need to repeal current statutes requiring 
such policy provisions. Not only do statutory policy provisions compli- 
cate the policy, but frequently they prevent development and growth of 
insurance. Because such legislation usually results from abuses and 
technical interpretations of policies, the all-cover policy should mate- 
rially decrease the demand for legislative action. 

Lastly, I want to stress the importance, in the development of the 
all-cover liability policy, of favorable opinion. There are, I think, three 
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groups which must be convinced of the desirability of the all-cover policy 
before its use can become general : Insurance buyers, the insuring public, 
and the insurers. Insurance buyers and the insuring public are already 
sympathetic. Their sole objection is to increased cost. To convince 
insurers generally is probably a more arduous task. Direct selling com- 
panies are more receptive than companies which operate through agents, 
which is to be expected. Perhaps some companies will not yield until a 
demand for the all-cover policy becomes too strong to be resisted. If 
the idea of the all-cover policy is sound not only for the insured but for 
the insurer, the sooner the demand for such insurance becomes irre- 
sistible the better. 

The members of this association exert a powerful influence upon the 
insurance business. You are responsible for the early insurance training 
of many young men who soon will hold positions of responsibility in 
the insurance world. You contribute the major part of all insurance 
literature. Your impartial views carry more conviction with the insuring 
public and with insurance buyers than do the views of those of us who 
may be biased by selfish motives, 

It is because your members can, if they become interested, contribute 
so effectively to the technical development of the all-cover liability 
policy and to the creation of opinion sufficiently powerful to hasten its 
general adoption that I took this opportunity to explain to you what a 
few people in the liability insurance field believe and are trying to 
accomplish, 

Discussion 

PRESIDENT BLANCHARD: I only wish that I could believe all the 
pleasant things that Mr. Sawyer says about the members of the Asso- 
ciation. It would make me very happy. I hope perhaps sometime we 
may approach the standing that he suggests. 

For some few years I have been receiving the weekly publication 
of the National Association of Insurance Agents, and it was because 
of some of the papers by Mr. Wolff which appeared there that I asked 
him to take part in the discussion today. I introduce Mr. Wolff, who 
will discuss Mr. Sawyer’s paper. 

Mr. WotrF: Mr. Sawyer has twice in his paper very properly and 
very aptly stressed the important part which you gentlemen and your 
association play, or will soon play, in the conduct and development of 
the insurance business. Over-organized as the business admittedly is, 
almost every one of these organizations attempts to chart its course 
with certain ideals as objectives and these objectives always should be, 
and more often than not are, largely unselfish. Least of all in your 
group is the stamp of self-interest likely to be in evidence and it seems, 
therefore, quite probable that in the future and perhaps in the very 
near future, you will be sought more and more by all who are striving 
to accomplish things insurance-wise. The National Association of 
Insurance Agents which I have the honor to represent is pleased and 
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gratified at being given this opportunity to make an appearance on your 
program. 

I have nothing but praise, not unmixed with envy, for the manner 
in which Mr. Sawyer has approached and covered the tremendous 
possibilities of the subject assigned to him. The title was so broad as to 
be almost awe inspiring and in the hands of learned counsel it might 
frequently have been so treated as to leave the layman hopelessly 
bewildered. Fortunately, such was not the case and I am so largely in 
accord with the views which Mr. Sawyer has expressed that I might 
almost conclude by saying I have nothing to add to what you have already 
heard. If Mr. Sawyer will forgive me for being facetious, I might say 
that his paper sounded very much as though it had been written by an 
agent or broker. I am reminded of the depositor in a bank who, after 
reading their glowing ads said: “I don’t know who writes those ads 
but I know it’s not the man who makes the loans.” I’m inclined to 
believe that unless Mr. Sawyer’s company is very different from most 
others, one might safely say that paper was not written by a man in 
charge of underwriting. 

However, some contribution to this session may be possible if I can 
amplify those few points in Mr. Sawyer’s paper which I feel might be 
subject to such treatment, or indicate those fewer points on which we 
may differ. 

After just enough generalization to serve as a firm foundation, Mr. 
Sawyer takes several well worked out examples to emphasize the need 
for complete codrdination of coverages but perhaps does not sufficiently 
emphasize the dangers attendant upon divided responsibilities. This 
reference is to both the insurance carrier and insurance adviser, be the 
latter employee, broker or agent. (Later in the paper reference may 
be made to sales by company employes.) As to the purchaser and 
his method, there can be no argument. With a business of any magni- 
tude there must be one capable person charged with full responsibility. 
In large measure the same reasoning applies to the carriers from which 
indemnity is to be purchased. For specific hazards, interlocked though 
they may be with others, there are sometims marked advantages in the 
contracts, rates or services offered by competing carriers but these factors 
must be strong indeed to outweigh the obvious advantages of entrusting 
as much liability as possible to one company, after that company has 
been weighed, tried and tested by the standards available today to the 
discriminating buyer. I believe this very purchase concentration is an 
added argument for Mr. Sawyer’s development, and perhaps the climax 
of his paper, indicated by his rhetorical question : “Why not an all-cover 
policy insuring against all liability hazards which are the proper subject 
of insurance?” 

Today as never before there is in all insurance lines a trend toward 
the comprehensive. I agree entirely with the logic which demands this 
all-cover policy and believe, as pointed out, its development would 
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improve general underwriting conditions, minimize classes which suffer 
from adverse selection and in general, put our business on a basis more 
consistent with the typical American formula for business success, which 
is to constantly improve a product and distribute it in the broadest pos- 
sible fashion. Perhaps, however, our indictment of the present system 
is a little too severe. From a practical standpoint I doubt if it is as weak 
as these general statements might lead us to believe. Even though the 
buyer does attempt to pick those forms which he believes he most needs, 
the careful salesman today constantly impresses upon his customer not 
what his insurance covers, but what it fails to cover; what he has thus 
far refused to buy. 


And in some further mild defense of present conditions, it can 
truthfully be said that this all-cover liability policy not only can now 
be issued in some States, but it is being issued and policies are being 
written which I believe to all intents and purposes comply with Mr. 
Sawyer’s suggestion. I think, therefore, the first step toward his pro- 
posal has already been taken. These policies are not being written 
freely nor promiscuously, but only to buyers of the very type Mr. Sawyer 
describes. Automobile and compensation hazards are eliminated, but the 
only other exclusions are—(1) Property damage claims arising from 
boilers and other pressure objects; (2) Damage to property owned or 
controlled by the assured or by employes when used in assured’s oper- 
ations; (3) Liability for assault committed by the assured or at 
assured’s specific instance or direction; and (4) Losses which, if 
insured, would be held contrary to public policy. This does not include 
Mr. Sawyer’s suggest.‘ protection against false arrest and perhaps he 
may point out certain other weaknesses, but in the main it is an all-risk 
cover and its use is gradually and steadily growing. 


(As an aside—For nearly 10 years Casualty companies have issued a 
private liability form which in a small way corresponds with what we 
have under discussion. With the assured’s residence as a base, it includes 
acts of assured, his family and his employes, whether on or off the 
premises. If there are present such admitted and added hazards as may 
arise from the use of firearms, saddle horses and dogs, the rate is 
adjusted accordingly. This form includes property damage, as well as 
personal injury liability, and is worthy of more sales effort than has 
thus far been in evidence. ) 

Of course, the fact that these forms are now available is not cited 
to weaken in any way the argument for their controlled and proper 
spread. We agree fully that in many, many instances rules, Bureau 
practices and even laws must be changed. For example, here in our own 
State as the law is now interpreted Lloyd’s have a definite advantage 
over most other carriers. Strangely enough, when the Director attempted 
to broaden the writing powers of Fire, Marine and Casualty companies 
much opposition came from the ranks of those very carriers. 
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Again in accord with Mr. Sawyer’s fundamentals but seeking a 
change in sequence, the points which have been mentioned as more or 
less dependent on the all-cover policy and its development might well 
stand on their own feet and be our immediate objectives. I am quoting 
from Mr. Sawyer but summarizing : “First, the necessity of teaching the 
policyholder that the only way he can effectively reduce his insurance 
cost is by prevention of accidents. Second in importance is the simplifi- 
cation of underwriting rules ; third, simplification of the policy contract. 
Fourth is the legislative program.” Perhaps the most important thought 
before us Mr. Sawyer summed up early in his paper in a manner which I 
think is well worthy of repeating to you verbatim: “The functions of a 
liability insurance company should therefore be two-fold; (1) To pre- 
vent accidents, and (2) To spread the losses arising from accidents that 
are not preventable. The current system accomplishes the latter but only 
partly accomplishes the former.” 

Surely all of these objectives are so worth-while that they should not 
necessarily be tied in with an enterprise which we know will be slow of 
achievement because of serious obstacles other than the natural inertia 
of those who control underwriting organizations, State regulatory 
bodies, and the companies themselves. This matter of developing experi- 
ence rating to reduce losses (again as Mr. Sawyer points out) is of 
paramount importance, as is likewise the matter of simplification of 
underwriting rules and forms. As in the case of the all-cover policy, 
some steps, halting though they be, have been taken in this direction. On 
sizable risks sliding scale rates adjusted on experience are not unknown. 

Policy simplification (already discussed here, today) is a live topic 
in the fire business today and apparently has strong backing in the ranks 
of the Insurance Commissioners. You will all recall that during the past 
year the Casualty companies brought out a standard automobile liability 
form and it has been rather generally adopted. The most significant 
feature of this venture lay in the fact that it was a joint effort of com- 
panies of all types and while it may not have been branded as perfection, 
it certainly presented many distinct improvements. 

On this question of policy simplification I am just so nearly a fanatic 
that I want to drive it home by a glaring example, even though it lies 
outside the liability field. The standard tornado policy, practically 
country-wide, requires a clause excluding liability for loss or damage 
to grain, hay or straw in stacks, windmills, wind pumps or their towers. 
How silly that sound when you deliver a policy on a fireproof office 
building or any other property except a farm. 

By way of conclusion I have reserved one point on which I definitely 
differ with Mr. Sawyer’s expressed belief. In view, however, of our very 
dissimilar affiliations, we may both be running true to form. I quote 
Mr. Sawyer’s reference to the all-cover idea. “Direct selling companies 
are more receptive than companies which operate through agents.” 
Now what justifies that line of reasoning? Mr. Sawyer himself states: 

















DISCUSSION BY W. A. SULLIVAN 83 


“We have created so many appendages that even the medium sized 
business presents problems for an insurance adviser.” Very true, and 
the movement for which Mr. Sawyer pleads must acquire its momentum 
from some such source as these advisers but I doubt whether direct 
selling companies and their employes can be so classified. As the busi- 
ness is today conducted, I am almost prepared to believe that the 
average man does not buy insurance; he buys service in the person of a 
counsellor, usually a broker or agent but occasionally a paid man in his 
own employ. It is insurance service of that type which is doing more 
than anything else to put the business on its mettle and to keep it abreast 
of the industries which it must serve. As a clincher, may I submit my 
previous statement that agency companies are already providing in some 
measure the all-cover policy, the need for which Mr. Sawyer has so 
capably depicted. 

Please be assured that I understand full well that my task of working 
up some comment on a paper already prepared was so much simpler 
than the primary discussion of so comprehensive a subject, that I once 
more desire to compliment the author of the paper and express the wish 
that I may have other opportunities to listen to him and discuss some of 
the points which he has so ably brought out. 

PRESIDENT BLANCHARD: It has been suggested in various ways 
today that there may be an opportunity for reciprocal education between 
the practical people in the insurance business and academic people. One 
of the troubles we academic people have is that we have almost no 
penalty that we can apply to people who refuse to be educated, whether 
they be the practical people or our own students. But there is one group 
emerging which has a penalty to apply and which, I think, may become 
the real educative force in the business. That is the new group of pro- 
fessional insurance buyers. And I am very glad that we have a repre- 
sentative of that group on our program to discuss Judge Sawyer’s paper. 
I wish to introduce Mr. W. A. Sullivan, Manager of the Insurance 
Department of Loose-Wiles Biscuit Company. Mr. Sullivan. 

Mr. Suttivan: When Professor Blanchard asked me to partici- 
pate in today’s discussion, I was intrigued by the subject assigned to 
the principal speaker and knowing Judge Sawyer’s qualifications, I was 
holding out hope that at last I would learn just what Liability at Law 
really is. I have been delving into the subject more or less for 20 years 
and am about to reach the conclusion that it is either a myth or is in the 
same category with the theory on relativity. Perhaps my good friend 
Sawyer and others of his chosen profession prefer to keep this subject 
a deep, dark secret so that insurance against the unknown will continue 
to be something that every buyer—large or small—feels he must have 
lest the financial structure of his company be jeopardized, if not com- 
pletely wrecked. 

Seriously, just what is any company’s liability at law—and before 
giving your answer—on what facts do you base your opinion? We hear 
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of judgments for large amounts but on investigation we learn the 
judgment was entered by a lower court—and frequently we find the 
higher court refusing to affirm the action—we also hear of large damages 
being paid under Liability policies but after obtaining the facts find 
that “legal” liability was not established. The busy executive of a pros- 
perous company is so preoccupied with his own affairs that he cannot 
afford to spend the time to even start out to seek the answer. In the 
main, the least expensive method is to buy insurance that should protect 
his company against loss, no matter what happens. Consequently, each 
year most large industrial, mercantile and similar types of business 
sublet a part of their management worries and duties—for a price—to 
outsiders, and for today’s discussion we will refer to insurance organi- 
zations as the outsiders. 

Liability at law, whether to employees, customers, or the public, 
for personal injuries or damage to property, or protection against loss 
caused by fire, wind, explosion or similar hazards, is one of the pressing 
problems of every firm, corporation, partnership or business of any 
size or kind. And, even though we recruit our future executives from 
the graduation class of leading colleges, it is rarely that we find anyone 
who has even a vague idea of the fundamentals of insurance. The addi- 
tion of Insurance to the curriculum in our colleges should prove to be 
very popular, not only to those who plan to choose thi: subject as their 
vocation, but to everyone who has ambition to become active in our 
highly competitive and fast moving American business world. Since 
few buyers of insurance have made a study of the subject and since we 
have so many ex-bond salesmen, customers’ friends, and relatives who 
are untrained, selling insurance, is it any wonder that the business has 
developed like the New England farm house, to use Judge Sawyer’s 
expression ? 

The untrained solicitors of insurance in many instances, either are 
not equipped to accurately set forth to the prospect just what his lia- 
bility might be in a specific instance, or it is possible that they are 
carried away by enthusiasm and feel that by painting a horrible picture 
the executive will be impressed with the need for insurance against loss 
arising out of accidents. Quite frequently the legal liability is given 
little or no consideration. 

I am so thoroughly in accord with our principal speaker’s idea of a 
broad form of policy, that I will not go into detail on that angle and 
perhaps the point I am about to mention regarding the payments of 
claims not actually covered under the policy can be taken care of by the 
merit rating or special rating plan included in the first paper. How- 
ever, in my limited time, I want to return for a moment to my first 
thought on the definition of legal liability. 

The insurance companies use several paragraphs of their contract 
to emphasize that they are undertaking to underwrite the assured’s legal 
liability and take great care to outline how liability shall be established— 
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yet how many times do they actually stand on the assured’s legal lia- 
bility when they are negotiating for the settlement of a personal injury 
or property damage claim? From my observation, I am forced to the 
conclusion that our personal injury liability and property damage policies 
have lost most of their original intent due to the practice of paying 
claims made under such policies. 

I am not in any sense advocating that every claimant should be 
forced to take his case to court to obtain restitution for his damage. In 
fact, I feel that a great many claims should be settled promptly if and 
when it is determined that the damage is clearly the fault of the assured. 
But, I feel equally certain that fake and fraudulent claims should be 
fought with every ounce of energy that can be mustered by the insur- 
ance companies and handled by the best legal talent that money can 
retain. 

While my accusation is by no means blanket against every insurance 
company, it is nevertheless true that many casualty insurance companies 
spend money extravagantly on the production end of their business— 
pay high commissions to agents and brokers and surround themselves 
with well paid executives in their agency departments and cut expenses 
to the bone in the Claims Division and hire some men because they will 
work for small salaries and not because they have recognized ability or 
knowledge of law. 

The neglect of the Claims Department by being under-manned by 
inexperienced men is absolutely pitiful in some cases. In literally 
thousands of cases every year a payment is made to the claimant not 
because there is legal liability, or even moral liability, but for the very 
simple reason that it gets one more file out of the way. Then there are 
the cases that are settled for the so-called nuisance value. In other 
words, it is cheaper to pay a small amount than to spend a larger amount 
to determine the legal liability, if any. 

I realize that I am walking into a highly controversial subject as 
there are two distinct schools.of thought on how claims should be 
handled, but I am definitely on the side that feels that the practice of 
paying claims regardless of liability on the part of many insurance 
companies has done more to encourage the unscrupulous lawyer and 
develop professional claimants than all of the adverse court decisions. 
Making it easy to collect from $15 to $100 for simply filing a claim 
has permitted and aided the growth of a very profitable racket in this 
country. I have in mind particularly the common procedure for handling 
products liability claims. The customer makes the statement that he 
found a nail in a bar of soap and because he did, he thinks he should have 
$50 and his lawyer convinces him he should have $100, so they make 
claim. Sometimes very little effort is expended to determine if the nail 
actually caused an injury. In fact, I know of a case that was settled 
before finding out who made the bar of soap, or any of the other per- 
tinent facts. The payment was made because the release could be 
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bought for $15 or $20 and it would either cost that much to investigate, 
or the Claims office was too busy to bother with such a small case. The 
collection for imaginary injuries was so simple that the claimant 
advertised his experience to his neighbors and friends and they decided 
to go after some of the easy money. There was soon an epidemic as 
obnoxious as small pox. Money was being spent carelessly but more 
important the good name of the company that manufactured the product 
was being injured when liability was admitted. These payments, while 
small individually amount to a large sum in the aggregate and the insur- 
ance companies tell us that Products Liability insurance is unprofitable. 
They increase the rate and drive off their books all of the cream business 
and retain only the risks that recognize that they have a great potential 
liability. Very few products cases have been taken to court to determine 
the legal liability, of the ones that have been litigated the defendant has 
been successful in a satisfactory percentage. 

I realize; too, that any method adopted by the insurance company 
for the handling of public liability claims would not satisfy all of their 
assureds. Again, because of the definition of “legal liability” is such an 
unknown quantity, and because a precedent has been established, some 
policyholders feel that the party suffering an injury or less should be 
paid merely because the person causing the injury or loss carries insur- 
ance. This is particularly true in states where public liability insurance 
is compulsory. Then again there are those policyholders who feel that 
payment should be made promptly and for a liberal amount, regardless 
of liability, if the claimant happens to be a customer. Having let down 
the bars, in the past it is now difficult for the insurance companies to 
draw a straight line and state positively and definitely that no payment 
will be made under their policy unless the facts and circumstances place 
the case on the right side of the line. 

In addition to the two types of assureds just mentioned, there is the 
third type which is actually and in fact interested in protecting only his 
legal liability. In his case if a customer be the claimant and to retain his 
friendship a payment is necessary, the payment is charged to good will or 
public relations. With a large buyer of insurance or a company whose 
operations are extensive, this is a very common occurrence and inasmuch 
as we spend huge sums each year to develop good will and strengthen 
our public relations, there is no reason why any part of this cost should 
be assessed against an insurance contract. In fact, if this were carried 
to the extreme, I doubt if any rate we would pay for our policy would 
be sufficient to cover the cost of handling the payments. 

I emphasize these points to lead up to the suggestion made by Judge 
Sawyer that public liability insurance, particularly on large lines, should 
be given special rate treatment. No one rate, unless it is unreasonably 
high, will produce sufficient premium to cover the cost of claims if the 
assured is continually asking that payments be made beyond those in 
which there is legal liability. 

















DISCUSSION BY W. A. SULLIVAN 87 


Inasmuch as the insurance companies have seen fit to pay such a 
large number of cases before legal liability has been determined, the 
buyer is forced to the alternative of either demanding that many pay- 
ments be made for him when the liability is questionable or insist on 
special rate treatment so that he will not be sharing the losses of the 
types of assureds that insist that the insurance company pay for every- 
thing that happens, which subverts the theory upon which insurance is 
based, that the premiums of the many are used for the payment of the 
losses of the few. 

We naturally expect insurance companies to collect a premium suffi- 
cient to pay losses and expenses, but we feel just as sincerely that a flat 
rate for all assureds is unfair. If the losses under a particular policy are 
consistently lower than the average loss for all policies, that assured’s 
experience should be recognized by a lower rate. If his losses exceed the 
average, he should be penalized with a higher rate. This, of course, brings 
up a competitive situation among insurance companies, but I do not 
feel that all assureds should be overcharged so that the insurance com- 
panies, regardless of their loose method of handling claims, and playing 
favors will secure enough premium to meet all expenses. 

If we had special rate treatment, it would fit in admirably with the 
broad form of policy covering every known public liability and property 
damage exposure. We have been speaking about claim expense, but 
there are many other factors used in promulgating a rate. For instance, 
the loading for acquisition cost, inspection expense, administration and 
similar predetermined items. 

I have no quarrel with the payment of high commissions for certain 
types of insurance policies. The agent or broker must be tempted 
with a high commission to be given the incentive to actually go out 
and sell some forms of insurance. On the other hand, many assureds, 
particularly those with extensive operations, seek their own market 
and buy their public liability insurance and yet the agent earns the 
same commission on the policy which is bought by the one assured that 
he does on the policy which he must spend hours of his time in selling. 
If a broad form of insurance were available, there should be some con- 
sideration given the assured in the acquisition factor. The premium 
produced on an individual public liability policy is generally rather 
smali, therefore, the cost of inspecting the risk is relatively high. If 
the same insurance company is writing all forms of public liability for 
the assured, only one inspection of the risk would be needed—possibly 
two if we consider elevator inspection as a specialty line, and a sub- 
stantial saving could be made in this Department. 

On special risks producing large premiums, there is no reason why 
the special rating could not be matle by an organization similar to the 
procedure followed by fire insurance companies. I appreciate this seems 
to be advocating the organization of another Bureau, whereas I feel 
there are already too many Bureaus, but my thought in this connection 
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would be to delegate this additional responsibility to some Bureau now 
in existence. The rating of a risk should not be a complicated pro- 
cedure and could be done with only small additional expense. Such 
expense would be borne by all companies writing public liability insur- 
ance and the rate released to the companies belonging to the Bureau. 

There are many other ways that the writing of public liability and 
property damage could be changed and I shall conclude my remarks by 
summarizing what I feel are the outstanding faults that could be cor- 
rected and greatly improve the protection and method of underwriting: 

1. Certain clauses in all policies known as “Public Liability” forms 
should be standard. 

2. Since no one form will cover the exposure of every policyholder, 
provisions should be made to automatically protect new or undisclosed 
hazards with provision to be made for premium adjustment at the end 
of the policy year. 

3. A broad form of policy covering all hazards in one contract 
should be available for those assureds who elect to fully protect them- 
selves. 

4. Special rate treatment should be applied to all policies producing 
more than a minimum premium, which could be decided upon. 

Under this plan the assured demanding liberal payments to claim- 
ants would pay a higher rate as would those assureds whose exposure 
is greater than the average due either to lack of close codperation or 
the type of risk. 

PRESIDENT BLANCHARD: I had arranged for Mr. G. H. Moloney, 
Vice-President of the Hartford Accident and Indemnity Company, to 
discuss this paper. Unfortunately, Mr. Moloney is ill. I learned of it 
too late to attempt to secure any other officer of an insurance company. 

His paper may be submitted to the Secretary in time to be printed 
in the Proceedings. 

Is there any one here who would like to make any further remarks 
in connection with this subject? If there is an officer of a stock casualty 
company here, I should like very much to hear from him. If there are 
no further remarks, I want to say that we are extremely grateful to all 
the various persons, both members and guests, who have participated 
in the program. I had very high hopes from my knowledge of those 
who were to speak, and the hopes have not been in any way disappointed. 
Thank you all for coming. 

The meeting was adjourned at 5:20 p. m. 


Discussion Submitted by Mr. Moloney 


The paper submitted to your association by Mr. Sawyer is replete 
with suggestions that should attract favorable comment from any per- 
son interested in liability insurance, whether his interest lies with the 
insurance companies or the insuring public. 
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The development of liability insurance protection during the past 
years has been necessarily along the lines of definite protection for 
each certain hazard as it became familiar and feared by the insuring 
public. Insurance companies find it most difficult to popularize new 
forms of liability cover. Before innovations in this type of insurance 
can be sold the public usually must be awakened to the danger of loss 
from the newly discovered hazard. 

In this connection it must be said, in all fairness to the legal pro- 
fession, that the activity of lawyers has been responsible for most 
developments in the field of liability insurance. 

Any company attempting to write a policy of universal coverage 
in one contract must take the chance of becoming liable for unexpected 
losses in later years, sometimes to a considerable degree. Many of the 
losses that have occurred from these unknown hazards have developed 
slowly and in a manner that enabled the insurance companies to pro- 
vide coverage against such loss before the losses became general. As 
an exception to this we have the rapidly developing hazard of occupa- 
tional disease, and the subsequent losses that developed from this risk 
within the past few years. It was not long ago that claims on account 
of occupational disease as a general proposition were extremely rare. 
Suddenly a few successful law suits against employers in this field 
developed a flood of these claims to such a degree that the apparent 
prospective loss was staggering. Naturally many assured suffering 
losses from this newly developed hazard attempted to seek reimburse- 
ment from their insuring companies under the existing compensation 
and liability policies which they carried, and many liability insurance 
companies were faced with the necessity of convincing the courts that 
the standard liability and compensation policy was not designed to 
cover occupational disease claims. 

Some major liabilities still exist against which no cover is now 
provided, such as, for instance, liability to adjoining property owners 
for damage caused by fire which originates on the premises of the 
assured through the negligence of the owner, or of his servants. This 
hazard is quite commonly insured against in Europe, but is a form of 
protection not offered in this country. Oddly enough, claims of this 
kind seem only to arise against railway companies for sparks from 
engines igniting and damaging adjoining property. Probably in the 
future the legal profession will open up this avenue of insurance pro- 
tection by some successful claim of a sizeable nature against an ad- 
joining property owner. 

A complete coverage contract issued to an assured in the past 
would have included protection against such major losses as those 
enumerated above, although no thought of such hazards might at the 
time have existed in the minds of either party to the insurance contract. 
Without doubt other undisclosed hazards will make their appearance 
from time to time, and the insuring companies can better estimate 
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the danger and probable cost of these hazards than can the individual 
assured. It is the unknown and always existing hazard that justifies 
the issuance of an all-cover contract for the complete protection of 
the assured, more than any question of price or convenience. 

As a matter of fact, liability insurance has been, proceeding toward 
simplification, perhaps slowly, but with certainty. ‘A notable advance 
in this connection has been made by the fidelity and surety companies 
in providing a blanket, or complete cover, form of fidelity bond to pro- 
tect a client against loss from any employee rather than by following 
the old system of designating certain employees who might possibly 
cause the employer loss. Under the old system the employer was called 
upon to guess which of his employees might cause him a financial loss 
but, such is the ingenuity of man, that constant losses were occurring 
through the actions of employees who were not supposed to occupy 
such favored positions. Such occurrences brought into being the com- 
plete cover, or blanket bond, that removed the element of speculation 
by the employer as to the identity of his employees who might turn 
dishonest. 

Many insurance men will be in full accord with the suggestion of 
Mr. Sawyer that policy contracts be rewritten in a complete departure 
from existing and antiquated forms and language. Liability insurance 
contracts undoubtedly need overhauling. Many of the contracts writ- 
ten today are not wholly adequate to the coverage they attempt to 
insure. Some of these contracts have been successively copied by new 
companies invading the liability field and, like in the legal profession, 
precedent still exists in the insurance field. 

That there has been a steadily successful effort on the part of the 
liability insurance companies to eliminate errors in coverage is attested 
by the fact that today disclaimers for occurrences not covered under 
liability insurance contracts are few in number, while in the early days 
of this form of insurance disclaimers of liability were frequently issued. 

Liability companies are prone today to overlook errors in coverage, 
and resolve doubts in favor of the assured to such an extent that a 
movement in the direction of an all-cover contract, as suggested by 
Mr. Sawyer, would not be such a revolutionary step, nor would it be 
much more expensive to the assured than the present method of cover- 
ing hazards by a multiplicity of policies except for a charge that would, 
of necessity, be made for undisclosed hazards. 

The average assured is busily engaged in his own particular occu- 
pation and, as a general rule, he is not learned in insurance matters. 
Unfortunately, in many cases his insurance is placed by an agent or 
broker who is not too thoroughly educated to the insurance needs of 
his client. Thus the burden of obtaining proper protection is left to 
the client or his representative when the insurance company, if it 
had an opportunity, could easily determine his exact needs. An all- 
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cover contract could only be written by shifting this burden to the 
shoulders of the insurance companies where it belongs. 

Casualty companies employ engineers who check risks carefully 
from the standpoint of safety, and these men could easily check the 
assured’s risk to determine existing hazards. Under the form of con- 
tract proposed by Mr. Sawyer, the company would be liable for any 
liability loss that might occur and, in order to receive a proper premium, 
its obligation would be upon itself to check the risk carefully for all 
existing hazards, and to charge accordingly. If a loss occurred from 
some hazard that had been overlooked by the company’s representative 
it would not violate any part of the contract but would merely reveal 
a loss in premium to the insuring company. This method of rating 
might initially give rise to bad practices in rating risks when a com- 
peting company, by overlooking a change for an existing hazard, might 
be able to quote a more favorable price to the assured, but in the course 
of time that practice could probably be eliminated by the supervision 
of bureaus or other rating organizations. There would still be undis- 
closed hazards which, by experience, would be eliminated from the 
unknown class, and this additional charge would become less and less 
consequential. 


Many are the advantages that would accrue to the insurance com- 
panies in the issuance of such a contract. Primarily by reason of the 
fact that the company would be privileged to make a minute inspection 
of the insured’s operations to disclose the proper premium, there would 
arise an opportunity to carefully survey all the insurance needs of the 
insured. This opportunity is quite difficult to obtain at the present time. 
Practically all insurance companies furnish agents with elaborate sur- 
vey forms for the purpose of cataloging the assured’s insurance needs, 
but agents and brokers will all testify to the reluctance with which their 
clients grant such searching inquiries, although such surveys are de- 
signed to give better and more economical coverage. 


In some jurisdictions the courts have construed liability policies 
to cover unauthorized assaults. This has the effect of giving an assured 
in one locality better protection than an assured in a neighboring state 
under the same form of contract. When this contingency arises and 
is recognized by the companies, usually there is a premium advance 
in the state giving the extra coverage, to take care of the extra cost. 

There is a difference of opinion amongst insurance men as to 
whether liability policies should cover losses resulting from assaults, 
false arrests, slander and libel, on the ground that such contracts are 
against public policy. It does seem somewhat that liability policies 
should not cover wrongs of this character as complete protection would 
certainly increase the hazard to the public, and the function of a lia- 
bility company should be to reduce the hazard of the assured’s business 
to his employees and the public. The employer can prevent, or at least 
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minimize, such losses by using proper care in the selection of his em- 
ployees. 

Practically all liability insurance companies are devoting increasing 
time and expense to the prevention of losses, and this function is one 
of the greatest justifications of the existence of private insurance car- 
riers. The safety engineering departments of these companies have 
saved thousands of lives and prevented numberless serious cases of 
injury over a period of years in a thorough and effective manner. It is 
safe to say that with codperation on the part of its clients any liability 
company can further reduce losses. Not very many years ago efforts 
of this kind were rejected by the average assured, while today coopera- 
tion towards safety is becoming more and more pronounced in all 
industries. That effort will continue, and the results will become in- 
creasingly better regardless of whether liability carriers continue with a 
multiplicity of policies or carry all risks under one contract. 

Casualty insurance, which is the most rapidly expanding branch of 
insurance in this country, is probably the least understood of all classes 
of insurance. Perhaps it is because of the numerous coverages grouped 
under the heading of casualty and surety business. Today the average 
assured pays less attention to insurance salesmen than he does to agents 
who thoroughly know the business of insurance; and the trained men 
who go forth from the members of this association will largely be held 
responsible for the betterment of insurance coverage in the future. 
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